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Sect. 1. SALMQN'EISH;NG. '

pisedria carried all sorts of fishings ; and, in the present case, the sasines of the
parties made it clearer, wherein the symbols for tradition bore boats, nets; cruives,
&e. Whlch are only apphcable to salmon fishing. )

, Fol. Dic. v. 2. fr. 360.  Fountainhall.

*x Thxs case is No. 40. p. 7812. woce Jus TERTIL
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1778 z4wyat
Duxke of QUEENSBERRY against ViscounTt of STORMONT, and James Rome,
in Torduff and Jorxn ROME in" Hitls.

" Tue Duke of Queensberry brought an action: ’agamst the Viscount of Stor-
mont, and his tenants, Romes, for having it declared; that he had the sole right,
to the salmon fishing in the river, or frith of- Solvva,y, opposite to the lands of
Torduff, Stocks, and Wytlies, belonging in ‘property to Viscount Stormont, and

holden of his Grace as superior: That the defender, the Viscount, has no rxght :

thereto, and ought to be decerned to desist from all -such fishing in time coming ;
and that Romes, the tenants and possessors of these’ ﬁshmgs under him, should be
decerned to remove therefrom. S .

The pursuer founded upon a charter of resignation under the great seal, in his
favour, dated July 26, 1716, and seisine thereon, 29th September followmg This
charter contained salmon fishings in the Solway frith, opposite to ‘the barony of
Torthorwald, and of other lands, comprehending: the lands of Torduff.

The défender produced a charter, dated 20th January 1649, granted by James
Earl of QMsbeny, as superior, to James Earl of Annandale, proceeding upon a
decree of apprising, deduced against Fergus Graham of Blatwood ; the dispositive
clause of which charter is in these words: Totas et integras praedict, decem libra-
tas terrarum de Torduff, cum pendiculis earundem vocat. Stocks et Wrylies, cum
*_piscariis et lie Skaris et Coups dictarum: terrarum, aliisqte piscariis et privilegiis
earund. usitat. et consuet. cum omnibus et singulis aedeficils, &c: * He hkeWISe,
prodiced a ‘charter granted in 1687, by William Duke of ‘Queensberry, in fa-

vour of David Viscount of Stormont, of the lands of Torduff, Stocks, and Wylies,
which charter contains a clause of a’e novodamus ; and, +in the tenendas, the lands

are declared to be held of the granter, ¢ in feodo et haeredltate, ac hbera firma,
in perpetuum,-cum venationibus, piscationibus, &e, - . i .

Thereafter, in obedience to an appointment of the Lord Ordmary, the defenderx
gave in a condescendence of the acts of ‘possession consequent upon this- nght,,
namely, by the. famxly of Stormont lettmg leases of these fishings to their tenanfs, at
2 certain rent, prior to the year 1669, and progressively down to the:1763, when
the defender, himself set.the last leases, and which.are still current, to the other.

two defenders, referring to the leases, and other written evidence ; .and it was stated,

that, under these:several rights, . the ‘tenants had uniformly and unintetrruptedly
possessed the whiole fishings on the coast of the lands of Torduff; paruculariy the
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salmon ﬁshmgs, and nq other person, exceptmg such as they employed, or had to.
leration from them, possessed any species of fishing on the coast of thiese lands.
And of these facts a proof was offered. :

To this condescendence, the pursuer answered in substance, that it has been
within these few years only that salmon fishings have been considered as objects of
attention ; every person who thought proper was allowed to fish; fishing of sal-
mon having been considered rather as a matter of pleasure than profit, especially
upon the south-coast: That, therefore, possession will not dperate so strongly in
completing a defective title to fishings as it-will in other subjects. It must be un-
challenged and uninterrupted. Besides, the negative prescription does not take
place, if the subjects continue to be at all possessed ; that can only be completed
by a total desertion: That, though the pursuer does not deny that the defender’s-
tenants fished opposite to the lands possessed by them, yet, as the pursuer’s tenants-
Had a promiscuous possession there, within which they were not interrupted, these-
acts of possession must have the effect to preserve the original right of fishing
vested in him by the crown, so as even to prevent any prescription on the part of
the defender ; whose possession can, at no rate, go farther than to establish in him
a promiscuous right of fishing along with the pursuer.

" The Lord Ordinary, before answer, allowed a proof of the facts contained in
the condescendénce and answers, which being led, and reported to tht court, both
parties were allowed to give in memorials.

Argued for the. pursuer ; In order ta acqure a right of property by prescription,
the law not only requires a constant and uninterrupted 'possession, without chal-
lenge, for the space of forty years, but likewise a title, which, if it fawed a vera
domine, would be sufficient instantly to transfer the right; and, as a title without
possession is unavailable for creating a prescriptive right, so possession without a
title is equally so; and, therefore, the whole proof of possession which has been
brought in this case, can be of no avail, if the defender has not a habile title of
prescription in his person., :

If any of the deeds flowing from the pursuer’s predecessors as superlors of the
lands of Torduff, did contain a grant of salmon fishing, the defender would have
no occasion for prescription; as the pursuer’s predecessars had an undoubted good
right ta the salmon fishings adjacent to ‘the said lands, in virtue of grants from the
erown, such grant from them,.as flowing @ wero domino, would immediately vest
the nght but none of thﬂ titles which the defender has | groduced can import such
a grant. \ :

The title first in date, scil. the charter of apprising 1649, contains no special
grant of salmon.fishing, but only conveys the lands, ¢ cum piscariis dictarum ter-

* ¢ rarum, aliisque piseariis et privilegiis earund. usitat. et consuet.” This could not.

be extended to a grant of salmon fishing, which is a separatum tenementum from.
lands, and, as such, requires both a special conveyance and infeftment by .a particu«
lar symbol, but anly to such fishings as are part and pertinent of the - ands, and
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~ connected a title with, the, charter .of apprising.1649.
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" It isindeed true, that a-dispositioncof lands, cum /mmrm, has been feund a tltle ‘ ”
upon which a right of salmon: fishing might be acquired by presctiption ; but then ;

as the defender had produced no title by which he connects with thcforesaxd ;:hal-

. ter of apprising, the possession which the defender and his predecessors are proved:
‘to have had in this case cannot be- attributed to that litle, so as to establish a right

to the salmon fishing by prescription.

But, 2ds, The foresaid charter is not a renewal of the former investitare upon
the resignation of the vassal, but it is a charter given to an appriser, in obedience
to a charge agaxnst the superlor upon the decree of apprising, and which he was
bound to grant.in the precxse terms of the decree. . But a charter of this sort con-
véys no right to the appriser that was not in the former vassal.. It is given piericu-
lo. petentis, et satvo jure cujuslibet ; 'so that, when the investitures come afterwardsto
be renewed, the terms.of the charter of apprising, or adjudication, are not re-
garded ; ‘but it-is adapted to the rxght that was truly in the vassal, unless where a
forty years possession had followed upon such charter and seisine.

This accordingly happened in this case. When William Duke of Queensberx y’

came to renew, the investitire in fivour -of Bavid Viscount of Stormont, the de-
fender’s grandfather, in’ 1687, the charter which he then granted conveys totas et
integras terras de Torduff, Stocks, et Wylies, cum suis pertinen. extenden. ad de.
cem libratas terrarum, &c. and this charter contains a clause of novodamus, grant-
ing the lands, as aforesaid, una cum omni jure et titulo, &c. =Here,the terms of
the charter of apprising are entlrely inmovated. As it was then known that ‘the
vassal had a right to no salmon fishing adjacent to these landsy so the charter dis-

- pones the lands, with its pertinents, without making mention of any ﬁshmgs. A

charter contalmng a ngvodamus, which is intended to supply any defect in former
grants, or to discharge-casualities of superiority which have been incurred, does
particularly enumerate every thing intended to be conveyed ; “and when no fishings
are mentioned, either in the dispositive clause of the charter, or in the subsequent
clause of the abvodamus, it is plain' that it was understoed that the vassal had not a
nght to any of the fishings in the- -superior’s own charters; ‘and it is a plaiz decla-
ration that none ‘were intended to be conveyed. The vassal’s accepting ‘of the
charter in these terms, implies, upon his part, a discharge and renunciation, in fa-
vour of the superior; of any farther right he might have had. by the conception of
the charter 1649 as, indeed, the vassal’s right can in no case be regulated by a
charter of apprising, in so far as it is varied by the: -after investitures ; and, there-
fore, as the charter 1687 contains no grant of any fishings, the possession which
the defender has proved in this case could not: avail him, even although he had

‘Nothing -containedin _the fenendas clapse of this charter can elther imply a grant
of salmon fishing, or even be held as:a title for: acquiring a right of salnron fishing
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by prescription A salmon fishing does not pass as part and pemnent of the lands,
but is a separatum tenementum.

If any right of fishing, different and distinct from the. right.to the Iands, had
been intended to be conveyed, fishings would have been expressed, -either in the
dispositive clause, or in the clause of novodamus. Where fishings are disponed,
forty years possession of a salmon-fishing may perhaps be sufficient to explain the.
grant accordingly ; but, whefe no fishings are disponed, possession for any period
of time can be of no avail, there being no title to which the same i$ applicable. -

~ The word piscationibus, in this tenendas clause, is no more than a mere word of
stile, thrown in along with many other words of stile usual in every charter, as ex-

_ pressive of the various particulars which are understood to be comprehended under

that of part and pettinent of the fee, and which would be carried as such, though
no enumneration thereof had been made in the tenendas clawse of the charter. But
it is impossible that such words of stile thrown into that clause can sarry what was
clearly a separateé tenement, and would not pass as part. and-pertinent of the lands
disponed. There are fishings of ‘a certain nature that pass as part and pertineng
of the lands ; and the foresaid term in the tenendas clause cap only be understood
as expressive' of such.

Pleaded, 2ds, Were this to be deeried a good title after-all, yet, when the proof
that has been adduced in this case, relative to the possession of the parties, is at-
tended to, it will clearly appear that there hath been a promiscuous possession by
the temants of both the pursuer and defender ; and, consequently, there is not the
least room for the claim of an exclusive right of possession set up by the defenders.

Pleaded for the defenders: The pursuer’s predecessors were totally divested of
the right to the fishings now in question, by the right established in Graham of
Blatwood, by the charter of apprising in the year 1649, and infeftment following
thereupon, in favour of the Earl of Annandale, with whom the Viscount of Stor-
mont, the defender, connects a right. - That salmon fishings are inter regalia ;. and
that, in grants from the crown, they ought to be specially expressed in the dispo-
sitive clause of these grants, they will readily admit; but; when such grants are
once made by the crown, they will more readily be, presumed to be transmitted
from ome subject to another, than they will be ‘presumed to have been originally
transmitted by the crown. Thus, then, it appearing that the family of Queens-
berry had a grant of these salmon fishings from the crown ; that the Earl of An-
nandale obtained a charter from the Farl of Queensberty of’the lands of Torduff,
with the fishings belonging thereto, which fishings must be held to have been - dis-
poned by the family of Queensberry to Graham of Blatwood, from whom the Earl
of Annandale apprised the lands of Torduff, with the fishings, it seems to be ex-
tremely unnatural to think, that this right of fishing was exclusive of salmon'fish-
ing, especially as the pursuer himself admits, that the salmon fishing was, in those
days, an object of no attention. It is extremely probable, that even the right of
salmon fishing was expressly established in the person of Fergus Graham of Blat-
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wood, agamsg whom the Earl of Anpandale led the apprising, in which case there .

. can be no doubt that the salan ﬁshmg fell under the decree and charter of ap-
prlslx}gn oo

Upon-the supposmon, zh.ea, that the right to-the salmon fishings was, by the.

eharter 1649, established in the person of the Earl of Annandale, the defender
thinks he ran very justly infer, that this right is now in the person of the defender,

and that tbe pursuer has no- nght ;to any fishings in that part of the frith of Sol-

way; the defender 's possession, allowing the pursuer to have had a promiscuous
possession with him, being fully sufficient to preserve 2 right, once in him, from
the negative prescription, which must concur before a right can be acquired by
the positive. prescription. Bestdes, it is to be. here observed, that, if the pursuer’s
famjly was'denuded of this right of fishing, they had no right whereupon they
could afterwards acquire a right thereto by prescription, they only having a rxght

' to the superxonty, whn:h conld be no ground of a- prescripnon of the property in:

their favours. -

The defender can by 10 means’ agree with the pursner s doctrine, that, in a

charter granted by a subject-superior, nothing is to be understood conveyed but
what.is contained in the. d:spositive clause, and that the tezéndas clause is to be
considered only as words of stile; for the whole charter makes.but:one sentence.

The dxsposmve ‘words thereof apply to what is contained in the tenendas, as much_

as what is ‘contained in the dispositive clause itself ; and the réason givem by our
lawyers; whitxghat is contained in the fenendas clause of a charter, does not affect

the crown,: namely, that the clause is not revised by the Lords of Exchequer, does.
not apply to-charters granted by subjects, for they must be considered to have per-.
used, and to have understood the whole pamculars meritioned in any part: of a

writ that is gramed by ‘them. : : T

“The -defender’ does not understand the pursuer’s argumient drawn from’ the

charter inthe ryear 1687, not mentwmng fishing in the dispositive clause-thereof,
as if, by eWat einission, ‘it had been intended to correct thecharter of ‘apprising in
the 1649, "~That fast charter gives and dlspones to the deferider’s grandfather;
totas et intogrdls torvas de Torduff, Stocks, et Wylics; cum suis /aertmen. which, as the

¢harter bears;- fotmerly belonged to the deceased James Edrl of Annanéale, and -

- which lands; then'belonged xo David Viscount of Stormantyi#:heir of ‘tha:deceased
David Viséountiof Stormiont, his fathet, which deceased Viscount had: acquired

right thereto by ‘different, pei'sohsg apprisers thereof from the isaid' decetised' Earl of .
Arma‘ndale ‘theh proceeds b ratify and confirm all writs -g¥anted by his prede. -
Cessors; Or authors, to the -then Viscount of ‘Stormont, :his father, the’ “different -
persons ‘apprisersithereof; to the Fasls of ‘Annandale, of their predecéssors; as if -
these whole rights were at length therein insert: And, further, of new; grants-
these lands of Torduﬂ? Stocks, and Wylies, with the pertinents, tenen. et haben. cum «
‘/mmttombw ‘&.i By hat charter, the former rights are confirmed,’ parucularlyx
the appnsmgs ‘The clause of novedamus could not possibly be adjected in order -
to restnct these appnsmgs, but was, in the nattive of the thing, surely intended”
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rather to increase than to diminish the former right. - The charter of appnsmg is
sufficient evidence that fishings, in genera] were contained in the decree of ap.
prising : That decree and charter are confirmed by the charter 1687 : Se far, at

~ least, as that decree, and charter thereon, went, there is a new grant of the sub-

)

jects made, which undoubtedly must comprehend these whole subjects.
2dly, Even upon the supposition, that, though the right of fishings, in generaI
was granted to Graham of Blatwood, and contained in the decree of apprlsmg led
against him, which must be presumed,  yet the charter of appnsmg, in the year
1649, would not, by itself, have carried a right to these salmon fishings: The
possession that appears to have followed upon it is sufficient to explain what was
meant by the word piscariis in that charter. That, under that word, a.right of
salmon fishing may be comprehended; if such appears to have been the intention
of parties, even when the right is granted by the crown, and far more when such
is granted by a subject, who originally had the right from the crqwn, cannot well
be disputed: And that such was the Earl of Queensberry’s intention, when he .
granted the charter of appnsmg in the year 1649, appears to have been suﬂ?cxently

“explained fromi the possession that has followed thereon ; the-constant and unin-

terrupted possession, as far as the memory of witnesses cariigo, of these fishings,
particularly of salmon-fishings, on the part of the defender, and his predecessors,

. being not only distinctly proved, but it being likewise proved, that, as far back as
the 1669, these fishings were reg'plarly set to the Viscount of Stormont’s tenants

at a certain rent: Whereas there is nothing more proved on'the’part of the pur-

‘suer, than that his tenants, without having any authority from him, - er particular

sets of the fishings, sometimes fished upon that part of the frith, which was very
natural for them to do, in regard of their neighbourhood thereto, and that the
thing was looked upon as a matter of no great consequence. ~What, then, the de-
fenders contend on this head is, that the Lord Stormont, and his' predecessor’s
possession, daes not properly give him a right to the salmen: fishing, by a right
thereto acquired by prescription, but explains what was meant by the word fisca-

-riis in the charter 1649 ; so that his right to these fishings must be considered in

the same view as if salmon fishings had been expressly therein meftioned.
3dly, Even considering the defender’s right to these fishings to stand. only upon
the footing. of prescription, the possession on the part of him and his predecessors
hath been so strong, as to glve him a right thereto, exclusive of the pursuer.
The Court were of opinion, that the defender had a good right to the salmon

: ﬁshmg in gyestion, in virtue of the titles produced, joined with the proof of pos.

session thereon, which appeared very strong ; and that, on the other hand, the
pursuer did not seem to have had a possession arising from any right of property,

but precarious only.

i

“The judgment was in these terms: ¢ Sustain the defences, assoilzie, and decern.*

Act. ) Macguzen. Alt, D._ Graeme. Clerk, Kirkpatrick.
Fac, Col. Nu. 86. p. 215,





