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1602 BILL or EXCHANGE. Div. IV,

- Answered, 1mo, The objetor has acknowledged himfelf debtor to Nifbet for
the éoptents of the bill in queftion; 24o, That the actval notification of the dif-
honour is to be prefumed; and, 3tio, That the notoriety of the acceptor’s bank-
ruptcy before the bill became due, was equivalent to an actual notification, and
excluded the {uppofition of any damage having arifen from the want of it.

The Court went upon the particular circumftances in this cafe. Accordingly,

B Havin_g confidered the difpofition by the objector, Martin, to David Nulbet,
and the other truftees for his, Martin’s, creditors, wherein he acknowledges that
he is owing to the faid David Nifhet the fum of L.s14:17:6 Sterling ; and that
it is not denied by his procurators that the fum in the bill in queftion is therein
included, Find fufficient evidence that the difhonour of the faid bill was pro-
perly intimated to Robert Martin ; therefore decern againdt . him for the fums,
principal and intereft, contained in the bill libelled on.”
" The truft difpofition by Martin to Nifbet, bearing in general that Nifbet was
a creditor in L. 514 : I7:0, it was argued, contained a claufe, that the ftating of
the debts as claimed by the creditors themielves, was without prejudice to.all
competent objections that might be made to any of them ;- therefore it was en-
tire to Martin himfelf. But this, it was obferved, was no more than a claufe of
{tile, generally thrown in, in all fuch deeds. '

A&. Cullen. Alt. B. . MLeod. Cletk, Gibon.
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1775. August 3.
ALEXANDER 'ELLIoT qgainsz HeNRY RiceMonp and Jonn Porrock.

No horning could proceed fummarily againft any perfon upon a bill, previous
to the aét 1681, c. 20. ‘This a& ftatutes and ordains, ¢ That, in cafe of any fo-
¢ reign bill of exchange, from cr to this realm, duly protefted for not acceptance
¢ or for not payment, the faid proteft having the bill of exchange prefixed, fhall
* be regiftrable within fix months after. the date of the faid bill, in cafe of non-
* acceptance, or after the falling due thereof, in cafe of non-payment, in the
¢ books of Council and Seffion, or other competent judicatories, at the inftance
¢ of the perfon to whom the fame. is made payable, or his order, either againft
“ the drawer or indorfer, in cafe of a proteft for non-acceptance, or againft the
¢ acceptor, in cafe of a proteft for non-payment, to the effed it may have the
¢ authority of the judges thereof interponed thereto, that letters of horning,
‘ upon a fimple charge of fix days, and executorials neceflary, may pafs there-
‘ upon for the whele fums contained in the bill, as well. exchange as princi-
¢ pal, &ec. ) - -

Upon this footing did our law fland down to the act 1696, c. 36. the words of
which are : ¢ Statutes, enadls, and declares, That the fame execution fhall be
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‘ competent, and proceed upott inland bills or precepts, as' is provided to pafs
“ upon foreign bills of exchange, by the twentieth a¢t of the thitd Parliame miépt of
¢ King Chatles the Second, hislden ¥ anno r681 wlﬂch aé‘t‘ is hereby éxtended
¢ to inland bills and precepts in all points.” _

By thefe two adts, horning was competent, after a bill was accepted, only a-
gainft the acceptor himfelf, but neither againft the drawer not atiy of the indor-
fers, agamf‘e whom a common adtion of recourfe only lay before the late ad of
George. It ¢ 72. for rendering the payment of -the creditors of infolvent debtors
more equal and expeditious, &c.. And the words of the a&, in fo far as they
refpedt this queftion, are, ¢ That all inland bills and promiffory notes fhall be
¢ protefted in like manner as foreign bills, before the expiration of the three days
¢ of grace, otherwife there fhallt be no recourfé againft the drawers of indorfers
¢ of {uch inland bills, or againft the indorfers of fuch promxﬁ'ory notes ; and it
¢ fhall be fufficiént to preferve tire faid reconrfe, 1f notice is given. of the difho-
¢ nowr within' fourteen diys after the protefl is taken, without prejudice to the
¢ notifieation’ of the difhorour of foreign bills, to be made within fuch time as is

"¢ required by the ufage and cufton of merchants. '—And'the very next claufe of

the 4 runs thus : © That, from and after the faid 1 5th day of May 1772, fum-
‘ mhary exectition, by homrﬁ’g or other diligence, fhall pafs upon bills, whether
¢ foreign or 1ﬁland and whether accepted or protei’cedf for non- -acceptance, dnd’

“ upon all prom1ﬂ’ory notes, duly negotiated, not only agam{’f the acceptors of

¢ fuch bills, or granters' of fuch' notes, but alfty agam{’c the drawers of i‘uch
¢ bills, and" tire wlidle indorfers of the faid bills -and” notes, jointly and feu
«.verally, excepting where the indorfation is quallﬁed to be without recourf ;

¢ faving and referving to the drawers or indorfers’ their refpe&we cIalms bf

¢ recourfe againft 6aeh other, a‘nd all defences agalnﬁ the {'ame accordlng to

< law.®

- The p‘re{"ent q'ue{ﬁen arofe- in_a fufpenfion. of a charge gJVen to’ t‘he drawers’
and indorfers of a bill, which. Was accepted, but net paxd when due, in ordct*
t;o have: Tecotrfe agm*nﬂi ‘them..

Pleaded : Tt is clear,. that o fummary dlhgence by hormng agaun{t drawess
and-indorfers is authorifed: by this a¥, unlefs a proteft has been regularly taken’

within- the threg days of gtace’; now, it'is not' preténded that, in the préfent
café; the Bill was' protefted within® the- thre¢ daysof grace, or for” many days

afterwards. Hence no horning was competent againft the fufpénders H and} con-

ﬁ:quently, the prefent bill falls.to bé. paﬂéd wafhout’ cautlon or conﬁgﬁ‘atxon of
‘any kind..

Gb.rermd on the:Bench : That, in: this cafe, it was clearly the! fenfe and- un-.

derftanding of all' parties, as:fhown. by the correfponde’nce and other ciicim-
ftances, that this bill was not to be fubjet to flriét’ negotiation ; therefore the”
fufpenders were ftill-lizble in- the contents of this- bill.  But the whole difficul..
ty lay on the words of the ftatute; duly negotiated, 1. e.in terms of the preced..
ing ftatute ; that it was.inaccurate in.the. writer to the fignet to iffue letters of:
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horning in fuch a. cafe H and therefore, the charger muft be referved to his;ac-
tion at common W :
The ‘bill was ordered to paffed on’ Juratorv cautlon becaufc it was oﬂ'ered
otherwife would have been pafled ﬁmply without caution. .See Summar DiLi-
GENGE. » ‘ : '

. A&'.: w. _Baillz'c.
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Clerk,
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Al Al. Miller.

1777 F6’5'”utlry 27, CooPrR against CLARK.

' COOPER applxed to Clark for the loan of L. 100, and Clark, inftead of cafh, in-
dorfed him a bill to that amount, due to him by Wann .and Watfon but of
which the term of payment was paft, the bill being due Igth December 1793,
and the indorfation given 4th January 1774. Clark, in return, granted his
own bill, payable at fix months, for L. 102 : 10s. thus including the intereft.
Wann and Watfon being unable to pay, Cooper protefted the bill againft them,
and againft Clark forrtecourfe ; whe being fued, prefented a-bill of fufpenfion,
Clark, in the mean time, indorfed Cooper’s bill to Maclintock, merely as a truf-
tee ; and he fueing for payment againft Cooper, the latter prefented a bill of
fufpenfion ; and both being conjoined, came to be difcuffed together. It was
urged for Clark That’ thaugh recourfe is. competent againft the drawer or in-
dorfer,. where the indorfation is made before the bill is payable, it is otherwife
where the indorfation is made after the term of payment is paft, for the bill has
then loft its privileges ; for, what is the meaning of recourfebeing preferved by
a protei’c taken within the days of grace, if a proteft taken long after their ex-
Plry, and after the bill had become due, were fo have the fame effe@ ? Znswer-
ed, The forfeiture, of recourfe, in ordinary cafes}is the juft confequence of the
negligence of the holder of a bill, in not taking edrly and timeous meafures for"
obtaining payment ; which negligence is imputable, if a proteft is not taken
within the days of grace: but, in the prefent cafe, the mdorfee had no oppor-
-tunity of taking fuch timeous meafures ; 5 for the term of payment was paft before
he got right <o the bill. ,

“Tue Lorbs found recourfe competent to Cooper agamﬁ Clark, on Wann and
‘Watfon's bill ; and therefore, in the firft fufpenfion; found the letters orderly’_
proceeded, and fuftained the faid -claim of recourfe in compenfation of the
bill granted by Cooper to Clark, and indorfed to Machntock and found Cooper
.and Maclintock jointly liable i in expences. SP: APPENDIX

Ful. Dic. v, 3p 85.



