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Act. T. Boswell. Al Claud Boswell.

There was no vote. Alva doubted. The Court found expenses due, that the
opposers of the feu might be indemnified.

1776.  December 28. Ricnarp and Mary Dicks against Dr RoBerT Linp-
say and OTHERS.

PROVISION TO HEIRS AND CHILDREN.

A, by his marriage-contract, disponed to the children of the marriage his whole heritable
and moveable property at his death, under the burden of a provision to his wife. Be-
ing displeased with the conduct of his eldest son B, he altered this settlement, leav-
ing only a trifle to B's wife and children. B’s wife and children failed in attempting
to reduce the deed.

[(Fac. Coll. VII.842; App. No. I, Provision to Heirs, No. 2.]

Kaimes. I always doubted as to this clause of conquest in marriage-con-

tracts : it is better, as Lord Dirleton says, that children be bound to parents,
than parents to children. The only event in which such a clause is proper,
is that of a second marriage. There is a difference between a general clause
of conquest and special provisions : rational deeds will be good, notwithstand-
ing the clause of conquest. T%is deed is rational, and what the parties them-
selves would have provided for, had the event been foreseen. If we find that
a clause of this kind must be necessarily effectual among the lower rank of
people, the consequence would be to encourage idleness, disobedience of pa-
rents, and debauchery. Here a father, under a clause of this kind, has left
the subject intra_familiam.
- GarpensToN., What I have heard from Lord Advocate has much shaken
my opinion ; yet I still have a doubt: the pursuer is entitled to the character
of heir of the marriage. When there is nothing but a provision in a contract
such as this, the general doctrine of the law applies, that the father cannot
totally disinherit, but he may limit, and regulate, and burden; but still the
heir of the marriage is a creditor. I do not think that this settlement is alto-
gether rational : the pursuer is not a prodigal,—he is a weak man, but capable
of carrying on business; his father was severe and penurious: at the end of
many years, the son is L.200 in debt, and is cautioner for as much more ; in
such circumstances, the father went too far.

Arva. Certain rational powers are reserved to the father, while the subject
is still kept intra familiam. If the deed between Dick, the pursuer, and Thom-
son, his brother-in-law, has the effect of dividing the succession, and of laying
the whole burden on the pursuer, it is a worse deed for him than any that his
father ever made, and it justifies the father’s settlements.

Moxsoppo. The question is, Whether a father may give away a succession
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from the children, and settle it on the grand.children, I think that the
argument kere will even go to the legal provision of legitim. A small
matter is given to the daughter, and nothing to the son but an annuity
of L.80. As the son has debts to the amount of 1.800, he must be kept
a prisoner for life, for he has an annuity, and the creditors will not be
obliged to aliment him. Unless there were a proof of something very
bad, the father could not do what he has done. There is an unpleasant inquiry
here as to character and conduct, a sort of querela inofficiosi testamenti, which
I did not think was competent in our law, It has been disputed whether a
father had power of burdening the heir of the marriage with an entail ; but it
was never supposed that he had the power of passing him by altogether? Itis
a question whether a father has a greater power in general than in special pro-
visions. Betwixt general and special provisions there is no difference in a deed
of settlement. As to the decision in Fountainhall, without impugning its jus-
tice, it goes not so far as this case. [This was questioned by the President,
and he thought Lord Monboddo misunderstood it.] 'This deed is most inoffi-
cious, as tending to starve a poor man, who seems to deserve a better fate.

BraxrieLp. My opinion is for repelling the reasons of reduction. Here is
a provision, not to the heir, but to the children of a marriage, and it is the
provision of the wuniversum jus defuncti. In the provision of a land estate, the
father cannot hurt the jus crediti of the heir. In general provisions like this,
the provision is_familie, and the father has a power of distribution ; but the pre-
sent case is singular, and still stronger in favour of my doctrine : it is different
from the case which commonly occurs. In provisions of particular sums, the
father can do no deed to hurt the children : he may spend the money indeed,
and thus deprive the children, but still the obligation on him continues. In the
case of conquest, as usually provided, the chequer is shut at the dissolution of
the marriage, and the situation of things must continue to be as it then is.
But here there is a provision of what a man should have at his own death. This
isthe weakest of all obligations, for there is nojus crediti until the very moment
of the man’s death. Here, it is said, is a father who has disinherited his son.
I think, on the contrary, that the deed is favourable to the son, and that he
would be ruined were he to win his cause. Suppose that the children were
grown up, and that the grandfather had bestowed most of his fortune in put-
ting them out to trade, or settling them in the world, Could the son have had
any cause of complaint? And what greater has he in this case ? I have no fa-
vour for the creditors of the pursuer. I always admired the senatus-consultum
Macedonianum, and I consider the creditors to have been in mala fide when they
lent their money.

PresipexT. I rest much on the nature of the provision. The words of
Lord Dirleton always had a great weight with me. Suppose that the pursuer had
committed treason, Would the Court have preferred the Crown to his children ?
Instead of favouring, I detest the creditors: add to this the shameful paction
de hereditate viventis.

On the 20th December 1776, ¢ The Lords repelled the reasons of reduc-
tion.”

Act. R. Blair, A. Wight. A4it. Tlay Campbell, A. Murray, H. Dundas.

Concluded cause.



LORD HAILES. 741

Diss. Monboddo. [Gardenston, though he spoke for the pursuer, was con-
vinced, and voted against him, ]

1777. January 14. James Gray against WiLLiam WARDROP.

RUNRIDGE.

The office-houses belonging to the proprietors of Runridge Lands cannot be included in the
division.

[Fac. Coll., VII. p. 348 ; App. 1., Runridge, No. 1.]

CovineToN. I cannot enter into the views of parties. One may use a right
to the prejudice of his neighbour, but the law will not interpose. Offices are
part of the mansion-house in the eye of the law : if you strip the mansion-house
of them, you leave the house bare. If we go on interpreting the law, we shall
at length lose sight of it altogether. The houses proposed to be allotted to War-
drop are old and ruinous. The division of run-rig lands is most common in
country villages: Would you in such case adjudge the offices of one man to
another ? '

BraxrieLp. Offices are part of the mansion-house and policy. The old house
proposed to be given off as offices, is the mansion-house belonging to one half
of the lands ; so that in effect a mansion-house is here sought to be brought into
the division. Wardrop could not force Gray to give this; and therefore Gray
cannot force Wardrop to take it.

Justice-cLErk. I am acquainted with the ground, and cannot but think
that the opposition made by Wardrop is improper. Such salutary laws as that
in 1695 ought to be liberally interpreted. I am not for starting difficulties
about every little office-house. There are old kilns and barns in different fields:
if they are not allotted %inc inde, roads must be left to them, which will be the
same thing as if no division at all had been made. Why not allow a barn or a
byre to be allotted to one or other party ? The law does not consider prospects,
but still it is emulous to hinder prospects. The reason and spirit of the law
does not apply to offices of this nature, and we must determine every case ac-
cording to its own circumstances.

Harmes. I should be sorry to see so loose an interpretation given to the
Act 1695 as that of finding that office-houses are not comprehended within
mansion-houses and policy. In this age of elegance, the kitchen is often out of
doors, and not within the mansion-house: Would you, in order to better a pro-
spect, or square the ground, take a man’s kitchen from him and give it to his
neighbour? A little-house is part of the offices of a house, and it is, by way of
excellence, termed in English a necessary : Is it also for the sake of convenience
to change its master ? I cannot see how a distinction can be made between the





