APPENDIX.

PART I..

CLAUSE.

1776, July 9. .
: DAVID CUNYNGHAME agazmt RoperT MYRTON CUNYNGHAME.

BY postnupual contract of mamage betwixt Sir Robert Myrton of Gogar, and
Dame Mary Campbell, the grand-parents of the above parties, the estate of
Gogar is provided, after: failure of heirs male of that or.any. other. marriage,
¢ to the heir female procreated or to be procreated betwixt the said Sir Robert
< and his said spousé the eldest heir female, excluding all other-heirs portioners.”
Sir Robert,. however, reserves power: to entail his estate by such prohibitive,
irritant, and resolutive clauses, as he should.think fit; and in the event of no
hexrs male, and-of their being,. ¢ two, three, or more daughters of this marriage,
% then it shall be in the power of the said Sir Robert to settle his estate upon
< any.ohe, or ather of the daughters of this marriage, even in pireference to the eldest
“ daughter.””  And, on the other- hand, Lady Myrton conveys her whale
fortune to.her husband, amounting to gbout #£10,000. Sterling.

There were only three daughters procreated of this marriage, Magdalen,
marned to Captain. Erskine of Torrie, who died without issue ;. Jane, married
to Andrew Fletcher of Salton, who died leaving only, one child, who survived
her but a shert time; and Frances; who, after the death of the rest, was the heir
apparent of this marriage, when in 1768 she was married to Sir. William
Augustus Cunynghame of Livingston.

_ By contract of marriage with Andrew Fletcher,. the husband of Jane, Sir
Robert renounced, and for ever discharged, the reserved faculty contained: in
his own marriage contract, both as to the power of entailing and the power of
preferring any of his daughters to the ¢ldest, and he therein provides the estate
of Gogar, failing his own heirs male, to Mrs. Fletcher and the heirs male of her
body, ¢ whom failing, to Mrs, Frances Myrton, his youngest daughter, (after-
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“ ward lady Cunynghame) and the heirs whatsoever cf her body, the eldest heir
¢ female succeedmg without division.”

In the marriage contract betwixt Sir William and Lady Cunynghame, Sir
William accepts of the provisions therejn made in full of portion natural, &c.
except in so far,  as he is eventullly’ rov‘xéed fot laﬁds and estate of Gogar
“ by the contract of marriage betwixt the said Sir Robert Myrton, her father,
¢ and Dame Mary Campbell, her mother now deceased.”

After Lady Cunynghame’s death, 5ir Robert Myrton made a new settlement
of his estate upon Robert the second son of Lady Cunynghame, in order to pre-
serve the representation of his own family distinct from that of Sir William
Cunynghame, into which it must have sunk had the estate of Gogar devolved
upon Sir William’s eldest son, conform to the marriage contract.

A reduction of this settlement was brought by David the eldest son, and the
cause having been reported to the Lourt, and a hearing in presence having
taken place, it was

Pleaded for the pursuer, ‘

That he is unquestionably the heir of provision to the estate of Gogar under
his grand-father-Sir Robert Myrton’s contract ‘of marriage; with his wife, the
pursuer’s grand-mother; for he claims as heir at law to his mother Lady
Cunynghame; the only child of that marriage, :who left issue, dnd is therefore
entitled to claim the estate in question under-that ‘martiage cohtract, and to
challenge any deeds which may have been execnted to the pre_]udxce of his rxght
derived therefrom.

It isa point clearly estabhshed in- the law éf Scorlaﬁd that the hexr df a
marriage contract is a creditor to the full amjount of the  estate, or prot¥ision
thereby provided. Stair, B. 8. Tit. 5. § 19. Erskine, B. 8. Tit. 8, §388. Itis
on this principle that an action is competent to the heir of the ‘marriage, either
against his father, himself, or his other representatwes and- separate estate, to
relieve the estate provided in the marriage contract’; Mc‘Intoshagainst the Laird
of Aberarder, 23d January 1717, No. 86. p. 12883. Fothermgham ‘against
Fotheringham, 5th December 1734, No. 71. p. 12929, and27th January 1780,
Henderson, No. 70. p. 12928. A father in consequence of the fee remaining in
him, may dispose of the estate for onerous causes, though provided to the heir
of the marriage, and such estate will be affected with *his onerous debts and
deeds, which may disappoint the effect of the obhganon the father had come
under; but will not vacate the obligatioh itself. - The jus ‘crediti: arising 1o
the heir from the contract remains in full force, and he is entitled to make the
same effectual against the father and his represent:anves or gratuitous donees.
The pursuer, therefore, being the heir of that marrrage, 2nd the sole creditor in
the obligation which Sir Robert came under by his marriage contract, is entxtled
to contend that this obligation could not be- defeated by Sir Robert, by a volun=
tary gratuitous deed of settlement.
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- The contract between Sir Robert and Mr. Fletcher of Salton is eorroborative
of the pursuer’s right under the marriage settlement 1735; for by it this
estate, failing heirs of the body of Mrs. Fletcher, is settled upon the pursuer’s
mother and the heirs whatsoever of her bedy, under which description he is evi-

dently entitled to the estate.- - - .

The contract of marriage, likewise, betwaxt Sir WlIllam Cunynghame andhis

Lady proceeded upon the idea that the estate of Gogar was to descend to her,
failing heirs of her sister ; and:Sir William, accordingly, upon the faith of this,
made several provxsxons out of his own estate, which he otherwise would not

" have done.:
"The deed under reductmn is besxdes xrranonal and absurd The first limi-

tation is to Sir Robert ‘himself, and the heirs whatsoever to be procreated of
his body; and only failing-them, to Robert Cunynghame his second grandson.
If Sir Robert had married again; and had begot daughters,: they must have ex-
cluded the whole'issue of his. daughter Lady Cunynghame, in direct opposition
to his own ‘¢ontract of marrlage. ' - ,

Pleaded for the defender :
The marrmge contract betwnxt Sir Robert and hls wife, Dame Mary Camp-

bell, béing a postnuptial contract, cannot be considered as equally onerous and

obligatory with an antmuptlal settlement or contract. - In a contract executed

before matriage; the marriage itself in such a case- takes place on the faith of
the settlement, and i is an onergms cause for the provisions. thereby made. The

- father,” accordihgly, ought .not 4o’ ‘be permitted by a mere gratuitous or arbi-
trary deed to alter such settlement. - But the reason fails in the case of a con-

tract after marrxage, ,-and where the marriage must subsist whether any future
promemns ate made for the wife and children dr not. The wife is presumed
t6-have trusted to such provisiohs as the law only would give: her, independent

of’ conventmnai “oites, 'and ‘the’ ‘tHildren have no jus crediti of claim:on the fa~

ther, othér than ‘their: leg’il prévxswns of legitim or ‘the like.: And even though
‘ pdstﬂupnal contracts may beds effectual to a wife as:a settlement before mar-
 ridge, if the- provxswns made for her are reasonable, and. may thus bar the hus-
band’s revocation, yet the case is different as to-the children who are no parties
to such contract; ‘and for whom the wife had ‘no right:to.bind the husband af-
ter she had already entered into the marriage. Any postnuptial provisions made
for them must be deemed voluntary on. the part of the father and subject to
his controul or alteration,

But in the second- place, supposnng thls postnupual contract to be the same as.
a contract before marriage, there was still nothing to prevent Sir Robert from
making the settlement now souglit to be reduced.

" A marriage coftract, wherein the liusband obhges “himself to provide his
‘estate to himself and the heirs of the marriage, is the most usual settlement
that occurs in the law and practice of Scotland. It properly imports no more

No. L.
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than that the husband shall take the investiture of the estate to himself and the
heirs mentioned in the contract. This being done, the obligation inthe contract is
implemented. The fee -of the estate remains notwithstanding with the father
himself, and the only-thing granted to the heirs is a right of succession, which
may be made effectual by service after the death of the proprietor. - T hey are
in no better situation than other heirs appointed to succeed by simple destina-
tion. All the debts and deeds of the father, of whatever kind, are effectual
over the estate, and the line of succession is alterable at pleasure. This
was our law even in very old times; Craig, L. 2. D. 15. § 2. The no-
tion of a father being restrained by the marriage contract from -executing
postex‘ior‘ settlements, “unless when there was an express covenant to the con-

“trary, is considered ‘by a great authomy as an.inaovation in the law of Scot.

land : Dirleton’s Doubts, voce OBLIGEMENTS IN CoNTRACTS OF MARRIAGE.
‘Where a deed of the father is challenged as in_fraudem of the marriage con-
tract, the nature and rationality of the deed itself must be considered by the
Court; Stair, B. 8. Tit. 5. § 19. Sir George Mackenzie, Part 3. Tit. 8

In a number of cases, the Court have refused to reduce voluntary deeds granted
by a father when rational or expedient, although he had agreed in his marriage
contract to provide his estate to the heirs of the marriage; Douglas of
Tilliewhillie, 10th June 1724,Neo.125.p. 13002 ; Thomson of Northumberkead,
1762, No. 185. p. 13018 ; Halkett of Pitferran, 1770, .(not reported. ) In
‘questions with respect to a father s power of subjecting the heirs of a marriage
to the fetters of an’ entail, the Court, though they frequently reduce such en-
tails, yet in all such cases proceed on-the irrationality.of the deed itself, or
other particular circumstances or defects,” and not upon the father’s want of
power to execute any entail. :Obligations in marriage .contracts, therefore, do

qot restrain the. father from gnantmg even voluntary deeds, provided they are

neither irrational nor granted in fraud; of the marriage contract. And in those
cases where the'father has been found to.be restrained, such restraint has been
held to proceed not so much from a defect of. power, .as from a personal pro-
hibition against granting deeds of a certain nature, supposed .to be 1mphed in the
contract. The radical right of fee remains with him ummpalred notwithstand-

ing the marriage contract, and is suﬁicxent to nge effect to all his Just deeds

and settlements.

The settlement sought to_be reduced i is, -besides, so far from bemg in fraud
of the marrlage contract founded upon, that it was bona Jfide executed in the
true spirit and meaning of that-contract. It was such as Sir Robert was called
upon to make for the. preservation of his name and famlly, which was the in-
tention of parties in the original contract of marriage. . That contract, there-
fore, can never be set up as a bar to-a deed made agreeably to the intention
thereof, and of which the only effect is to prevent the family of Myrton of
Gogar from being entirely sunk in that of Cunynghame of Livingston.
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- As1o-the contract between Sir Robeft-arid Mr. Eletcher of Salton, the enly
thifg gives t the otlrer substitubes: in this settlementoyas. a.opes sucesssionisy alv
tefalile’ st pleasure. 'Siv-Robert!yenouncing his feborved: pdwers-in faveur:of
Mis; Fletolier and her issue, vWas nat an det favonrableto L Lady: Cunyngham,
but against ‘et and . her chiklren, a8 it meant: to take. fmms;z Robert -the
power which he otherwise had of settlmg the estate upon her:in preference to her

el&er sister Mrs, Fletcher, - And:on the whole rhatter, iregarding - the original

cotitrict 6f itiafriage us the comruct itself, Sir Robert had a.right tb thuse his
heir among his own daughters, no reason can be assigned why that amg.ht md
powet should not extend to the children of ‘his daughter.

It wasanswered, on the ‘part"of the pursuer, that the. caéesqmea byahe daa
fender were exceedmgly different from the present. In'the cqseof Tilliewhillie;
thig ‘heir: Was fnsane. - dnithe Luse of Pieferran, the heirwas & matural .ident.

In the €asé of Thomwnféf Cilnfberhead, the heir was a*pnodnga'! mdbankrupt, .
antlit- depbﬂ&e& besxaes, uport ‘ether circumstahcés. In fvour of his own .

plea, the pursiier, on ' this point: oﬂhe tause, referredto flie (se of Stewart of

Phisgill, 9th June, 17438, No. 142, p 13010. 'anathé case'of Kerof Aébbbt :

tule, 233 Tanuity, 1747, Wo. 116, 'p. 12957 =

| 816 the special dlause i théittarriage: eommcs,)yymm:s&“m ﬁfulmg;

heits #hale, restived 4 power oF preferving -uny 6f by daughrate, notbing for.

NQ‘ .11'{"

thiet! wasin*vzév&%y % than'vo' five hitn tih option of chusiug.4 youngerdaeghs

ter tit ‘place Of #n -elder; and'#hs véserved power was'favourableto: ‘Lady Cu-
nhigham, -wheif “-‘ne«ﬁﬁght’hi?e preferred.  This condicion):however, was dis:

dharged upon the thatlage:of kit Reond davghter, ¥re; Blewcher, and mattens
Wéi‘é’pdﬁmo the *s&&némtuatﬁ)h as-¥the warrlage centeadtshud beets vonceived

t-the ﬁsualr Torin, Péport ‘Mﬁ%ﬁters deriatim in e ordwr ©f their:seniority.

Tri-45 Ry, by e dedthiofithe othier daughtors, mmmrdwohahpdn Lady

' tﬁrﬁ‘yh at, dhd SF eonseluente uperi the pursuet hez helr at daw.

'*"‘ﬁéa‘? Iphried o citrator's; tHe Bovds  sustaih dhe” voasons Jef Arédumtm, and
&8, vethuct, Babdrn, wd Beelave, in terms of the tibel?r:
To this mterlocutor the Court adhered upon advxsmg ar reclalmmg peﬁhon

a;{&’ ahibwers. N
—Lor&' f(eporter. tﬁvd Aét’ M“‘Qn&lt}‘ﬂq@w&l? Alt Ra?, %ir
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¢ rﬂme imer]oqutpns were. Med qpon ap,peai SQe No. 139 1:. 1302&

v .Myam Canial, !
Gﬁé&dk rFamsn bgmﬂnnm &mlma aad Rmnw O.umm'r her Hnsband
’ ol iLb 1475 ’

AGNES Fuzn&, r‘ehct qf ghe dgceased Geo)'ge S&mt'h merchant m Le.u:h
afew days before her death, dlsponed “ to and in favour of Janet Smith, at

L ICHUre pronoimided the Tollowing intertocitors- *On report of ‘eb‘wd
'd’ﬁmdg ‘a¥ised {He “inforinarions - giveti -t Tof ‘eithar party, and.
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