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- As1o-the contract between Sir Robeft-arid Mr. Eletcher of Salton, the enly
thifg gives t the otlrer substitubes: in this settlementoyas. a.opes sucesssionisy alv
tefalile’ st pleasure. 'Siv-Robert!yenouncing his feborved: pdwers-in faveur:of
Mis; Fletolier and her issue, vWas nat an det favonrableto L Lady: Cunyngham,
but against ‘et and . her chiklren, a8 it meant: to take. fmms;z Robert -the
power which he otherwise had of settlmg the estate upon her:in preference to her

el&er sister Mrs, Fletcher, - And:on the whole rhatter, iregarding - the original

cotitrict 6f itiafriage us the comruct itself, Sir Robert had a.right tb thuse his
heir among his own daughters, no reason can be assigned why that amg.ht md
powet should not extend to the children of ‘his daughter.

It wasanswered, on the ‘part"of the pursuer, that the. caéesqmea byahe daa
fender were exceedmgly different from the present. In'the cqseof Tilliewhillie;
thig ‘heir: Was fnsane. - dnithe Luse of Pieferran, the heirwas & matural .ident.

In the €asé of Thomwnféf Cilnfberhead, the heir was a*pnodnga'! mdbankrupt, .
antlit- depbﬂ&e& besxaes, uport ‘ether circumstahcés. In fvour of his own .

plea, the pursiier, on ' this point: oﬂhe tause, referredto flie (se of Stewart of

Phisgill, 9th June, 17438, No. 142, p 13010. 'anathé case'of Kerof Aébbbt :

tule, 233 Tanuity, 1747, Wo. 116, 'p. 12957 =

| 816 the special dlause i théittarriage: eommcs,)yymm:s&“m ﬁfulmg;

heits #hale, restived 4 power oF preferving -uny 6f by daughrate, notbing for.

NQ‘ .11'{"

thiet! wasin*vzév&%y % than'vo' five hitn tih option of chusiug.4 youngerdaeghs

ter tit ‘place Of #n -elder; and'#hs véserved power was'favourableto: ‘Lady Cu-
nhigham, -wheif “-‘ne«ﬁﬁght’hi?e preferred.  This condicion):however, was dis:

dharged upon the thatlage:of kit Reond davghter, ¥re; Blewcher, and mattens
Wéi‘é’pdﬁmo the *s&&némtuatﬁ)h as-¥the warrlage centeadtshud beets vonceived

t-the ﬁsualr Torin, Péport ‘Mﬁ%ﬁters deriatim in e ordwr ©f their:seniority.

Tri-45 Ry, by e dedthiofithe othier daughtors, mmmrdwohahpdn Lady

' tﬁrﬁ‘yh at, dhd SF eonseluente uperi the pursuet hez helr at daw.

'*"‘ﬁéa‘? Iphried o citrator's; tHe Bovds  sustaih dhe” voasons Jef Arédumtm, and
&8, vethuct, Babdrn, wd Beelave, in terms of the tibel?r:
To this mterlocutor the Court adhered upon advxsmg ar reclalmmg peﬁhon

a;{&’ ahibwers. N
—Lor&' f(eporter. tﬁvd Aét’ M“‘Qn&lt}‘ﬂq@w&l? Alt Ra?, %ir
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¢ rﬂme imer]oqutpns were. Med qpon ap,peai SQe No. 139 1:. 1302&

v .Myam Canial, !
Gﬁé&dk rFamsn bgmﬂnnm &mlma aad Rmnw O.umm'r her Hnsband
’ ol iLb 1475 ’

AGNES Fuzn&, r‘ehct qf ghe dgceased Geo)'ge S&mt'h merchant m Le.u:h
afew days before her death, dlsponed “ to and in favour of Janet Smith, at

L ICHUre pronoimided the Tollowing intertocitors- *On report of ‘eb‘wd
'd’ﬁmdg ‘a¥ised {He “inforinarions - giveti -t Tof ‘eithar party, and.

No. 2.

A banker’s
promissory
note found

« and-after her decease, all a;1d hail &er mavealzle gwd: md gear, whele body ot o fall
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under a ge-
neral bequest
of goods and
gear.
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¢ clothes and wearing apparel, all ber linens that are marked with her name,
““.and all other moveable goods and gear, which do at present belong or shall be-
“ long 1o her at the time of her decease,’ of whatever kind or denommatlon the
¢ same may be,-and particularly without prejudice of the gemerality foresaid,
“ the following articles,” &c. . Afterward follows a particular list of her house-
hold furniture- and apparel; and in the close of the deed, she grants to the
said Janet Smith power.to take prossession of her whole goods and gear thereby dis-
poned ; and, lastly, she revokes all former settlements made with regard to her
moveable estate. SR o

The bulk of Agnes. Frazer s moveable estate, cons:sted of a promlssory note
of Messrs. Mansﬁeld Hunter, and Co. for £40. Sterhng, concerning which
cutor’ qua. nearest of kin to the deceased and Janet Smith, who claxmed thls note
as falling under the goods and gear assigned to her by the .abqve disposition.

- Lord Kennet Ordinary ¢ Preferred Janet.Smith and her husband to the sum
‘f of #£40. 'due by Messrs. Mansfield, Hunter, and Co.’s promissory note.”.
Upon which the executor reclaimed to the Court, and contended, =~ - '

That there appears to be no intention of the defunct to convey more than

‘wliat"is generally understood, in.common language, by the words mgveable

goods and ‘gear, viz. household furnitare, wearing apparel, and other articles
af a icarporeal pature. - And it is likewise entirely unprobable that a poor
woman;. in making her last will and settlement, should nominatim dispone
the minutest article of household furniture or wearing apparel, and yet
leavesd .great. a sum as £40. Sterling to pass by. implication, under
thei:general description of geods and gear.. That the articles condescend-
ed-on:-are: explanatory of what is meant by geods and gear, and must
limit the extent of that .clause to these articles. - But, besides, in this disposi-
tion there is no clause granting a power to uplift and receive, which is always
fecessary when debts are conveyed, and which must therefore shew that the
granter never meant to convey any debts. Neither does the deed contiin any
pomination of executors, which it would undoubtedly have done had it been the
intention of the granter to institute another in the room of her nearest of kin
and lawful executor. : :

But supposing that the intention of the grama' was not so evident, the exe-
cutor might insist that- the very words of the disposition, when taken in their
proper legal sense, are not sufficient to convey the £.40 in question, or any
thing more than the ifisa corfiora of the particulars therein specified. Thus,
though the words goods and gear, without further emumeration, might convey
every moveable corporeal substance, such as household furniture and the like,
yet they «can never be extended to comprehend debts or nomina debitorum, which
are pirely jura incorporalia, and must therefore be disponed under their own
proper designation, or by a special conveyance of the particalar claims on
which they are founded, as “ bonds, bills, accoinpts, uckets,” &c.

* Insupport of this principle, Dirleton expressly says, ¢ Bonds come not un-
% der the general of goods and gear, which ipott a corfius et quantitas” And
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Lord Bankton lays it down that moveable goods comprehend only the ipisa cor- No. 2.
prori ot species of - goods; but not asinina 6r debts..” Ekskind also supportsthe
s,an}e apinion, upon the case callected by Falconer,, 19th February 1745, Kert
hga.tnst Young, No, 29 P 2274. ‘where the qluestxorl 'wis, whéther such nomina:
as fall under the.cotimunion of’ fifan-and ' wife, weré dué, Th «consequence of a
¢lause of.a contract of marriage, disponing < insj ight plenishing Houséhdld fur-
‘f n‘x‘ture,( and other moveable goods, . and‘ the P fotnd 'the nainina not
compreﬁended S ' ard b
‘The disponee. answered, That according to the genei‘zit‘practrce of the ‘law
of Scotland; i moveable goods and gear” comprehend every fnoveable sub-
’ )ect. ‘Thus i m two. cases collected by, Harcarhe, “- The Eért found; that m—
siina debitorum were comprehended under 3 l‘egacyrxof’ oods afid geat. - One of
these causes was deteimined in'1 783, and the other’ }i ? ﬁi anétlter cdse,
also, ‘éo“llected bz ’f’res:.dent Dah'ympl‘e, the questxdn §eems to have heen fu]fx
discussed ; and it bexng stiown, that'in several of our ‘4ets' of parliament ghe
‘terms_¢ Goods e Gear,” & Goods and’ Gear,”. éxpressly sxgmfy all kinds
of moveaBles whateyer ; the Lords, found fhat th*e w{oﬂﬂsi goods and éar were !
not to be understood in theu' restrlcted meamng, but that the same d e:ftend
as well to bonds beirhig atmual rent, nd other debts, ﬁé to eox/wrd Qr other
specxes of moveables, - e
That ahhough Dn:leton, a;ld otﬁer writers, ha.ve formed‘ to tﬁemselves ab-
stract 1dea.s, rather mconstsfent thh tﬁe prmcqﬂes maxnfained Ey t!;e A §1§>oﬁee,
yet, as these seem to have been contradxcted by practtce, they <an’ méefit’ o at-
tention whatéver : That fhe maxim in the Roman lqw, fefrfatm /zro érte nem
firo piarte. intestatus decedere protest, is founded on the common sense ‘and’ exPe.
gence of mankmd for when a person sits down to’ make a settl‘ement, he
would: certaxh]'y dlspose ‘of hisWhole moveabl’e estate? and xf he meant to. 1}te
any part of it to his hen' at law, he wbuld certamfy say so in that settlemgnt .
That the dxstmcuon bethxt noming debxtarum and corporeal snbjects certamly
was unknown to the granter of tHxs dnsposmon, and tfgerefore ought to have no
effect upon the mterpretatlon of 1t. ; But, lastly, the dxsponee thmks herself
entitled to contend ‘that as promlssory notes, bxﬂs, and bank ‘notes, are to- be
considered just as so much money lying by the testator at the time of Her death,
50, as it is not disputed that this disposition'would have carried any cash in the
reposxtones of the testator, it must also carry this’ Broxmssory note, whxch Gan~
not properly be included under nomina debitorum.

"The Court considered: this as a quastio voluntatis, and that 'the case méntioned
by President Dalrymple was also decided upon the same principle - And asit is
common for people of the rank of the defunct to give donations of furniture
anc}kl body efothes to favourxtes, mthout an mtentmn to. dxsmheﬁt»thexr nearest
of kin; o

They aItered the Ordmary’s mterlocutor, and found' the executor enntled to
the promissory note.

Lovd Ordinary, Keanet. ~ For Executor, H. Erskine. ~  For Disponee, Buchan Hepburn,
D. C. 18 B 2 ’






