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THE deceased Mr. Faxchney, M1mster of Collace, abpg&«,q ,{nm}ﬁ) before. his X’_hether
death, disponed to the defenders William and George. Faichpeys,, hisibrothers ohsh and
german, equally. betwixt, !Elema« the lands of Cowhyxes of €85, 105 Sterling market is to
of yearly rent, qusxdps, certain ﬁepements in.Perth, warth, about . £400..but ::/f;’a“;;f;“d
under. the burden of - £800,. Sterling to his .prphew.and. heir at law John zrobara of
chhney, the pursuer, and his, Brothers and Sisters, who were. elght in, pumbqr, 2::::153
.equally among them. . st )
.. The Rev., Mr. Falchney havmg died at the age of 166 y§ar§, and abpu,t a
\month after grantmg this, dxspgg)sutmna his beir at law,, lnSAs;ed ina rec}uct;pn of

thls deed upon two grounds,-,-—lncapacxty&of the graqte.r,w-And his not having

survwed the execution of the-deed for sixty ddys, which rendered it reducxble
¢x capite kz;tes A proqf having been allowed to both, paties, it appeared that
no_actual incapacity could - be, ;established aga\!ﬁsg, the, d@qpa&gd,‘ ;,1hat 4 he
"was Considered to be i ina dy;ng cond;txon before ; the; execution of ;the. deed ;

that at that time he, laboured under the, u;dxspopt;@n which - tenmma,ted in, his
. death being a general declme of nature, with some appearance of a paralytic

. ’q;sorder, and that he dled \mthm a month after execumg the deed ;. but that
.he, was perfectly sensxble whan the deed was execused, and.had . aftngard cgn-
‘ux;ued to transact some-of his ordinary business, and had,been’ both :of. Hhwmb
ond mar?:et subsequent to that. period :; It wasy howevery; at the samte time
proved,, that hehad not gone to, Church; and market in a convalesced state;,
but, as. he expressed hlmself 4 in order to confirm his will.” = .., .. -

28 A



No. 1,

/ DEATH.BED. (Arrenpix, ParT L.

The Court, in judging of memorials upon this proof, pronounced the follow-
ing interlocutor, (26th January 1776):  Having advised the state of the pro-
“ cess, testimonies of the witnesses adduced, writs produced, memorials Ainc
“ inde, and heard parties procurators thereon, they repel the reasons of reduc-
% tion, assoilzie the defenders, and decern.”

The heir at law, however, stated in a :eclaunmg petition,, That the law of
death-bed is not at all fafinded wipon th¥ ided 6f an actual fncapacity in the granter,
because actual incapacity is a good ground of reduction at whatever time the
deed is executed ; so that if it was requisite, there would be nothing, peculiar
in the law of death-bed. Moreover, it has been found that where actual in-
capacity is not proved, a settlement of moveables, however valuable, will be sus-
tained, though executed the last hour of 2 man’s life. Neithex is it necessary
in a reduction ex capite lecti to prove that any undue means were used for ob-
taining the deed. These means are always used in the most secret manner
inter /m'vata.r parictes et remotit arbitrls ; so that a proof that they were really
practised in obtaining settlements becomes in most cases impracticable. This
very evil was one of the chief inductive causes of establishing the Jaw of death.
bed, which has in general established a legal incapacity in dying persens to: dis-
pose of theis heritage 1s the mest eéffectual miethod of preserving the peace and
quiet of persons in that situation agsinst improper 1mportumty and solicitation,
which in many cases might be attended with the grossest mjury and injustice to

'éhem and their representatives.

‘Ris likew:se rothing to' the purposé altﬁough there should be the clearest
prbof of an enmixz olumtas upon’ the part of the testator to execute and sup-
port the settleriént': For the law of death-bed does not at alf proceed upon the
idea that the deed was not the will of the defunct. If it could be shown that
such was the case at any period, it would be a sufficient ground for settmg aside
the settlement, even although the granter was in perfect health at the time the
deed was executed. In the same way the ratmnahty of the deed is totally out
of ‘the qurestion ; for as a reduction ex eaftite levti is founded on the want of
power in the’ defanct, rationality can be no reason for supporting a deed which
the grantér had no power fo make. Thus, it is held to be established law, that
bonds of provision in favour of younger children, if executed in death-bed, can-
not be supported to the prejadice of the heir, although it cannot be disputed,
that such'bonds are of all others the most rational deeds. :

In establishing death-bed, it is by no means necessary to prove that the per-
son was at the time labouring under a morbus senticus : It is of no moment wh
was the nature of the distemper, or, whether it was a violent or a lingering dis- )
ease, provided it ended in death.  So that before the act 1696, a man might
have been on death-bed for several years. This doctrine i dccordingly so laid
down by Lord Stair. ¢ That it is not necessary to allége or instruct that it
“ was morbus sonticus ; January Tth, 1624, Shaw contra Gray, No. 32. p. 3208;
¢ neither that the defunct was bedfast when the deed was done ; February 1st,
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“ 1622, Robertson contre Fieming, No. 13, p. 5290 Iiaomdﬁmlmtn-‘

fore the pet 1696, when 4 person-might have been whale years upon. deathired,
how mauch aiore so saust is hecessarily stand mow when fhiat period’ is Jmiced
to sixty days? When a pierson thersfore is in a sickly state, 4nd is declated
by his physicians and persons atound him * to be in a dying state,” it is of no
momant whether it was old ags or any other disease or infirnuity under which
he laboured ; and so i hashieen found by the dewioubfdw%rt, 80th July
1635, Richardson Lord Cranstosn oméra. Sincldiy, No. 84, p. $910. whete a
sal¢ of lands made by 3 person paralytic 3 year before Ms death, and when:he
was wagd in judgment and undarstanding, and in the constam exerdist of managing oll
his affairs, was found reducible ex cepite lecti, unless he had come abroad after
it. And in another reduction ex capite lectiy it was offered 1o he proved, that,
though the defunct was confined 1o, the house, having broken kis legs so tha¢ he
could mot go to kirk or market, he was noswithesimding in perfect health
when he granted the bond, hut this defence was repelied ; - 25th February
1668, Dun against Duns, No. 76. p. 3291. As therefore it is proved ¢hat the
defunct laboured under. the discase of which ke died before ewecuting the
deed, the question comes simply to this, whether he had legally and properly
convalesced before his death? Now here it is to be recollected, that the
going to church and market does nothmg more than estgblish-a ‘presumption of
convalescence, but the pressmption from thence arising is not o prammytio
furis ot de gure; becanse private and domestic -acts, howewer mwch they
may indicate health in the party, arenot admissible as a'proof of convalescence.

The law, in erdexr 1o prevess the true state of the persdn fromhamg disguised

by partial witnesses, has required that he be expased to public view, that  his
true state snd candition may be judged of by imparilal and ansuspected wit-
nesses ; so that the pursuer of the reduction may have it i his power to prowe,
that notwithstanding of going to church and market, yet the person still labour-
ed under the disease, if the fact really stood so.—wThisis clearly laid down
by Lord Stair, B. 4. Tic. 90. § 46.~< The defence of public appearance pre-
¢« gumes comvalescence, unless the contrary appear, asif theve were evidemt
« tokens of the continuance of the sickness either by the view of the party’s
* coumtemance, or by fainting and vomiting in going or remmmg ** This same
doctrine 3lso is clearly supported by Lord Fountainkallin his observations sub~
joined to the decision, 5th December 1711, Crawfdrd contriz Brichen, No. 91.
p. 8512. where he supposés. the very strong imstance of a man, during ithe
paroxiss of a raging fever, having run to kirk and market after a disposition

signed by him, but which there can be no doubt would not have the effect of

validating the settlement. If the going to church and market established a pre-
sumption of convalescence firerumfitione jum ¢t de jure, it would lead to the most
absurd consequences.

As therefore it evidently appeared by the proof, that the defunct looked very
il in church; and instead of appearing to be in a state of convalescence,
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the {witnesses state that he ¢ had a'dying appearance,’” and ¢ that he looked
“ very, ill, and like as if death was comlng on him ;”” :the result arising from
his appearance on this public occasion' must have been, that he had not con-
valesced, but laboured under the disease of which he died..

. Besides, the very mode in which the going to church and;market was performed,
is-not sufficient to afford even presumptive eviderice of convalescence. - It is here
niecessary to observe, that there is a very material difference whether the going to
kirk or market was occasional and a matter of course, or ‘whether it was done
for the very purpose of supporting a deed recently made. This distinction is
clearly marked by Lord Stair, B. 3. Tit. 4. § 28. ¢ But where the kirk and

¢ market is upon design, the least defect in the exact performance will render

« it ineffectual. And so in the case of the disposition made by Lord Cupar,
« June 28th, 1671, No. 77. p. 3292. it having been evident'that it was of de-
“ sign to validate the disposition, that the next day after the disposition my
“ Lord went to the market at Cupar; the laying his hand upon Thomas
¢ Qgilvie’s hand who walked by him, and that only at some times, and in rugged
“ places, where he was accustomed to take any walking by him by the hand -
¢ before, yet, seeing he put nature to the utmost stretch to manifest health by
¢ that act, and could not fully perform it, it was not found- suﬂicxent, but he

¢ was found to be supported.”

In this case it has been proved, that the defunct, although he had been in use
to go to. church on foot, yet had gone on horseback on that occasion, and that

“he received assistance, both in mounting and dismounting, which he never be.

fore:had received. - That he did not come in till near the middle of the lecture,
arid ‘hiad gone out before the end of it; and that when he went to market, he
was put upon his horse by assistance, and never dismounted until he was taken 6ff
his horse at home, so that his horse only walked through the market and re-

‘turned, which so far from affording evidence of health and convalescence, proves

the very reverse, and shows that after putting nature to the utmost stretch, he
could not effectuate what he intendeéd. - There was: therefore clearly a defect
in the exact performance, which must render the attempt ineffectual; for when
the law has pitched upon the going to church and market as a proof of health,
it necessarily supposes that the act must be performed in thesame manner as it
is done by a person in health, and particularly by that person who is attempting
to validate his settlement thereby.

>+ It was'answered by the disponees, That the only disease or symptoms of a
disease, under which the defunct- seemed to labour at the period of executing
the settlement in dispute, amounted to nothing else, than the gradual decay of
nature. That old age is properly no disease; and that therefore, as the defunct
continued to transact his ordinary business after granting this disposition, he can-
not be understood to have laboured under such a disease as the law of death-
bed meant to speak of.
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- But ‘even supposirig that:the éfamct, haddaboured underthedismmf Vﬁhlﬁh

he-diedy at’ the timesof exechting s His dettlernsnt; - ‘yet as hie afterwand: appieared

to hve been’of sband:understamding, and -to: have transacted his oxdinaty, busi
neds; these circumstances, iestablished by a wariety of unsuspeeted witnesses, are
equipotent; tothe legal proofof dorivalestdibxe by being at:churhiand, matket.
But, besides, the legal acts of conxalmrice thefmselvesibeing preved must; be-
yondt all doubt;¥alidate this-settlement. -The: pursuerhasandesvepred fo avoid
the force of - the: deﬁmcbs*hqvmgwbmat church,and-markety . by- msxsuag that
it only affords a. firesumfisio Juriy of his: qenva‘lescence, and-ngt, feresumptio funis et
de jure.. In short, that such: pubbc aats may be-zedargyed by a: gontrm:y proof
showing. that-in spite of that .public .appearance, the defunctstilk continged to
labour. under; the disease of which he died.’ "The- authontxeqaguqs@d by the pux-
suer on this subject seem. oply to amount, to this, -that .the, -gaing -to kirk .and
market must not be the eﬁ'ect of the very disease,; under:which the granter of
the-deed laboured at, that time. But the law.does:not , require, in order;tq va-
lidate a settlement, .that the person who makes it should. bq,restored to a.com-
plete_and «confirmed state of health : - Nothing more lsdsequ}yed than that he
should- survive. sixty-days, or 80 freely and: Unsuﬂpﬂmd to kirk and market,
Now,;agreeably. to the pursuer s doctrine, the. gomg 10; kmk and.market would
be of no avail, unless it could at the same time be proved that the disease was
completely cured. - ‘But:such an inquiry is hardly, pessible, and ;the going to
kirk:andomarket is held ds the legal proof of convalessence for . ithe -Nexy, pure
~ pose of excluding all such dxsquxsmon ‘Going;to; kirk.and market, then, freely
and unsupported, by a person in the knowledge of the acts he Has performed,
is firobatio probata- of -such convalescence; 3s is sufficiént to-bar-a reduction ex
capite lecti.. This doctrine-is aceokdingly. so laid dows: by all our lawyers. Lord
Bankton, B. 8. Tit. 4. § 41, observes, ¢ That if the. going-to the: church and

< mdrket’ is: proved, - convalescence:in the judgment of law.is thenge inferred,

« thdugh.the party: continued sickly to his death, and nevenactyally recovered, ,

¢ unless undoubtesd symptomms 'of -disease at the very, time 9f -performing such
« act inferring convalescence appeared.” Both LerdStair, B 8. Tit. 4. § 28,
and Mr. Erskine, B. 3. Tit. 8. § 96. seem';to:be-of: the; 'same opinion.
Agreeably to these principles also,-in a case Pargilles against Pargilles, observed
by Lord Stair, No. 85. p. 3304. the point seems to have been fully established :
¢ The-defusict- ‘having ‘gone several times to the mgrket,.agd walked there un-
< supported -andother times: abroed afteir the disposition: ctgallenged, sometimes
s a foot, and sometimes on horseback ; v this was found relevant to elide the
¢ reasons of reduction on'death-bed, noththstandmg of his. being - helped up
¢ and down stairs, and to and from his horse, and by leadmg -his brldle, and
« that rietwithstanding he-continued sickly till*his death.”

It is evident, then, that the going- to'chusch-and market being held as the
legal proof of convalescence is founded upon thls cxrcumstance, that by such a

public exhibition, both-the ‘situatibn of any’pérson’s body ahd mind may be:
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clearly discernible by 2 number of unsuspected witnesses, wha can. easily discaver
whether diese sety of convalescenceare thefree and vahintary acts of the peysen
himself, or i he is: 2 mare machine, carried and supported by others.. Now,
none of thie withespes- oven imsinuate that My Faichmey wns. not in the full
possession. of himself, and in the full knowledge of the; Aoty he was perfmrmmg
at the time they saw him at kirk and market.

© With vegirdto the defunet’s having goneto ohm'ch on !mnbak,and:remm
eel ‘same’ assistanee in mounting dnd’ dismounting; it' was aswevedy That the

gointy on Worseback ceuld be no objection; and'that there was nothing extra.
ordinary tist'an ol man at sixty-six, who happened likewise:to. bea very bad

" hotseman, should- have received a little ‘assistarice- in monnting his horse.

When the law talks of going to kirk and market, freely and unistpporeed; it
does aot mean everyt incident of nataral and ordmary assrsmce; swelr a5 every
maty at the same-period of life might take.

‘As to Mr. Faicliney’s not h:mng remained‘in church dimng the vdrol@smxce,
it does not seem to have arisen from any pressure of disease, but from mare
eonveniency. And there is not a smgle word either in the statute 1696, in
the act of Sedernnt 1692, ar in the writings of any of our ia&vyers, from which
it may be inferred that the gmnterof the &eed sheuld remain in churcb dunng

‘ the whole: course of the sexvice.

Mr. Faichney fulfilled both the words: a-nd the spirit of the- ham He went 10
¢hurch xmsupperted and he remained long enough for the observation of. the
¢ongregauon ; 9o that he believed he had deme: mry thmng whlch thehw wuld
require for validating his settlement.

‘The pursuer has made a distinction, taken netice: ofby our kwyers; betvmxt
the yoing to kirk and market being occasional, and its being done forthe pur
pose of supporting a deed recently execured. The Jealomsy of the law, no doubt,
presumes that persons who eould inpetrate'a deed- in their favour, coutd also
prevail upon the granter to perform the meelranical part of going to. kivk and
market, and therefore it strictly examines whether such performance is hisown
free and volustary act, or whether he is supported and carried there by others.
But if his freely performing these acts arase from an inclination to validate his
settlement, certainly the enixa volantas of the testatar is to be favourably con-
strued in suppert of the deed.

As the going either to church or market will establish convalescence, any
one of them is sufficient. And therefore with regard to Mr. Faichney's appear-
ance in the market, it is only necessary to observe, that although he did not
alight there, still he answered the ebject of the law by exhibiting himself to the
numerous spectators.

The Lords, 9th July 1776, altered their former interlocutor, reduced the dis-
position, and decerned and declared accordingly.

Act. M‘Qu:m and Nairs. Alt. D. Dundas.  Agenty A. Elpkinstone. Clerk, Can{;écl[.
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