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/To:thisthe defender answered, That a5 he held sundry bills accepted by the, No. 4

drawer for money advanced or furnishings made, which would more than ex-
tinguish the bill .in . questiany;therefore as no; diligence had been, uged upon
it till more than six.months after the term of payment, and as the statutory pri-
vilege of summary diligence was limited by shg statute 1681 tosix months after

the term of  payment, .as Elliot. then can. onjycnow: sue by.an ordinary.action,

i
. oY

the bill miust have lost its- peculiar. privilages,: and, musg, therefore be subject’ .

to every Drdindry exception cgmpetent against the origingl creditor. . -
- The extrasrdinary privileges of bills, from their nature, must: be  limited

afier the term,of payment ; because it is only till that term th_a\‘tvtt}gbi‘ﬂ is con-

sidered to be current.likea.bag of mopeys asafter that term, is elapsed without

pa)pment..being:‘-m’ade,';i}t:és;t;rdduaed;tcg{;th‘e footing of aq\fggd,ixggg; security,fqr,
debt. . . As the act 1681 expressly limited the benefit of summary diligence to.
six monthe after theitermeof payment, o it did thereby in effect- deglare, that

after that time a,bill should come into, the. state :of any common _document
of .debt: ;: The Court.did- accaydingly solemnly decide, .that;this Rr.i‘ffl?gf—f} ex-

pired : in:six. . menths, ;im;th@szsa,sﬁ;;@qucpug&L.;Lgains.t Kerr, February ,17623

No: 199 16415 where a bill- whigh, had Jain. over for twenty, mmonths after

* the termiof payment without. any diligence heing done upon i, was found sub-

ject.to campensation although, in the bands of an onerous indorsee. - Thus on
the faith of -this.bill remaining with the. drawer, the defender, had been in-

~~~~ IR

duced to contragt, with, him; and. ta receiwe his bills, to a-greater amount, never

sated. But if he was now obliged to, pay. this bill, he must, sg';tain a tofal loss
on the other bills in, hi§ hands, as the drawer’s funds were totally bankrupt.

" The .Couirt, considering that,if sheir former. interlocutor, was adhered to, it
would be destructive of that branch of commerce which must be carried on by
 bills, and thiatif,in the case of Scongal :their, predecessoys had had the statute

doubting that when a:seitlement took;placey these. bills wauld have compen-

1772, limiting the subsistence of bills, they would not have  pronpunced that

decision, altered their interlocutor, and found that conipensation was not pro-

poneable against the bill in question. .

Lord Reporter, duchinleck. Act. llay Campbelly Claud Boswell. Alt. David Rae, James Boscwell.
*+* No. 205. p. 1648,

1777, July 25. R e
CuarvLes RoBerTson of Balnagaird, and James Ross, Writer in Perth,
against Dr. CHARLES BrsseT. - R :

7 : YA TS Csnok oL
Tue defences pleaded agaiﬁsfq’f‘lié" ‘paynient of a bill which was not signed
by the drawer, but by his son and representative- after his' decease, were, that

the person who subscritied ‘as drawer was riot “actually the’ drawer, and that

although the subscription of the accepter was confessed; yet, -the bill Being a'
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fa!Se and fabrrcated mstfument could fot’ be made the foundatibn ef any
action. : :

“To this it was answered, that in the law of Scotland, there are evxde'nﬂy two
spegfles of bills perfectly distinct from each other. An inland bill, before the
late statute 1772, was constdered as a permanent security, which did not pre-
scribe 'within 40 years, and aceordingly interest then was and still is curient
upon them as such. Such a bill therefore ig principally intended as a document
of debt and permanent security ; which is perfectly. mcbmpaﬁble with the na-
ture of a bill of exchange used by merchants, which is regulated by the laws
of commerce, and which does neot bear interest till dishonoured.—In the
law of Scottand, 1t is perfectly sufficient if the drawer adhibits his name any
time before démaﬁamg payment.  The natural temper of man always de-
lays what he can so easily do at any time. - Matters continse in this situa-
tion till the drawer’s death transmits to his representative a document of
debt, uncluestxonably good when he was alive, but in 2 moment rendered inef
fectuat by this death. Had the su-bscnpnon of the drawer been absolutely ne-
cessary, the law would have required it to have been adhibited at the same time
with that of the accepter ; therefore it is comtra¥y to justice to maintain that the
accidental death of the drawer should liberate the accepter from his obligation.
A rlght which was competent to the defunct when alive, must also be trans.
mltted to his heir and representative, nam Rares est eadem persona cum defuncte.
It was determined by the ‘Court, 9th December 1725, in the case of Cameron,
(not reported,j that action lay upon an mland btk agamst the accepters, though
this bill watited the pursuer’s subscription. -

The Lord Ordinary proncunced the foﬂowi‘ng lmer}ocuter “* In respect that
“ it is acknowledged by the pursuer, that the subseription to the indorsation in
e hls favour, is not the subscnpnon of the drawer of the bill, Finds that no
« action lies ‘at ‘his inistance for paymenit of the centents of said bill, assoilzies’
% the defender, and decerns.”” To this interlocutor, upon advising a reclaim-
ing petition and answers, ' .
The Court adhered.
Lord Ordinary, Ellock. Act. 4. Bruce. Al. W. Nairne.

D. C. \
*.* See No. 18. p. 1676.

1798 Nowember 21.
JaMEs RoBERTSON, agam:t JAMES OGILVIE, Trustee for the Creditors of

Jamzes BURNSIDE.

Trg estate of James Burnside was sequestrated on;}t,l‘ie‘ 27th April 1793 ; and
James Ogilvie was appeinted trustee for his creditors.



