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o thietbeidefender answered, That 4:4 Ihel4,sipidry bills accepted by 4ie, No. A.

drawer for money advanced or furnishings made, which would more than ex,-

tinguih the bilkin qw ; es-iqutherefore as no diligence had been, ed pon

it till more thAn aix months afterrthe term of paympant, and as the. tatutory .pri-

vilege of summary diligence was limited by tq stq#te 1681 .to six months after

the -term of paymentas Elliot the cat ppy wh byax ordinary.,ction,

the bill.nist have lost its .peculiar privi jges,,an4 mus therefore be subject'

to every ordiriary exceptianl, ppetewt Against;the originlcreditor.

The txtraOrdinary privileges of billp, from their nature, must be limited

after the term'of'paysilt; because it is only till thatypran t44t the bill is con-

sidered to be curreutdike a bag of rtyoey- as after that tpraga-s elapsed without

payment being made, itaexduced to ble footing of an odinary security for

debt. As the act: 681 expretsAy lihitAd the benefit of sugrgary diligence to

six months after thetterma f paymne'ent, so it did thereby in effect declare, that

after'that time a. billshoAd come imto the state of any common document

of ,debt. The Court did a.cqqdingly sofemely decide, ,that prvlege ex-

pired iosix ,molth$iThfthmap fo 9 ag Irrq, February 1762,

No; +1994,.j i.6*t where a, Wy) whighh44ai over for twentymonths after

the termf payment -witbout, aiky diigejwbeing 4one upop 4, was fogqd sub-

ject to compesaion althougl in the hands of an oneropu np4see. Thus on

the faith of this, bill remaining with 4ib drte, the;defeder, ad been in-

duced to contract, with, hipnd trecelypylhis bills tp agreater amounp, never

doubting that wher a settlement tooki plceythese bily, iouk haW ., bpen-

sated. But if he was now obliged to.pay this bill, hypg sustain a toJl loss

on. the other bills in, hi hands, as the #awer'p fund were tofty bankrupt.

The Court, considering that if 4leir former interlocyror was adheed to, it

would be destrudtiv.e of that branch of commerce which must be carried on by

bills, and thitifni the case of cggl thpi predecessors had hd thp statute

1772, limiting the subsistence of' bills, hey would not b4ve, rqunced that

decision, altered their interlocutor, and found that conipegsation was not pro-

poneable against the bill in question.

Lord Reporter, Auchinleck. Act. Iay Campbell, Claud Boswell. Alt. David Rae, Jame: Boswell.

D. C.
SNo. 205. p. 1648.

1777. July 25.

CHARLEs ROBERTSON of Balnagaird, and JAMEs Ross, Writer in Perth,
against DR. CHARLES BiSSET.

No. 5.

THE defences pleaded agains tif paymenti'of a bill which was not signed Whether a

by the drawer, but by his son and representative after his decease, were, that blhrhoct

the person who subscribeIdas'drawer was not -actually the drawer, aid that sipg4 the

although the subscription of the accepter was confessed, yet, the bill Ueing a datwe]6
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BILL OF EXCHANGE.

Nb. 5. false and fabricated instriument could hjot be made the fri datibn of any
to which the ac tion.
drawer's son
and represen- o this it was answered, that in the law of Scotland, there are evidently two
tative has ad- spedies of bills perfectly distinct from each other. An inland bill, before thehibited his :I i
subscription. late statute 1772, was considered as a permanent security, which did not pre-

scribe 'within 40 years, and accordingly interest then was and still is current
upon them as such. Such a bill therefore is principally intended as a document
of debt and permanent security; which is perfectly incompatible with the na-
ture of a billof exchange used by merchants, which is regulated by the laws
of commerce, and which does not bear interest till dishonoured.-In the
law of. Scothnd, it is perfectly sufficient if the drawer adhibits his name anytime before ddmatidihg payment. The natural temper of man always de-
lays what !Ye cah so easily do at any time. -Matters continue in this situa-
tion till the drawer's death transmits to his representative a document of
debt, un u.estionably good when he was alive, but in a moment rendered inef.
fectual br his death. Had the sabscription of the drawer been absolutely ne-
cessary, the law would have required it to' have beenadhibited at the same time
with that of the accepter; therefoire it is confrai'y to justice to maintain that the
accidental death of the drawer should liberate the acceptet from his obligation.
A right which was competent to the defunct when alive, must also be trans.
mitted to his heir and representative, nam Aares est eadem ersonw cum defuncts.
It was determined by the 'Court, 9th December 1 75, in the case of Cameron,
(not rti'fed,) that actiofl lay upon an inland bIl against the accepters, though
this bill wanted the putsuer's subscriptioa.

The Lord Ordinary pronbunced the followin interlocutor: " In respect that
" it is acknowledged by the pursuer, that the subeription to the indorsation in
" his favour, is not the subscription of the drawer of the bill, Finds that no
" action lies at 'his instance for paymenit of 'the centemnt of said 'bill, assoilzies
" the defender, and decerns." To this interloeutbr, tipon advising a reclaim-
ing petition and answers,

The Court adhered.
Lord Ordinary, Elliod. Act. A. Bruce. Alt. W. Nairne.

D. C.
# See No. 18. p. 1676.

1798. November 2 1.
JAMES RoBERrsoN, against JAMES OGILVIE, Trustee for the Creditors of

JAA$ES UURNSXDE.

No. 6.
An i94qrg.
tioa to a bilL
within sixty

TH estate of James Burnside was sequestrated on the 27th April 1793; and
James OgiLvie was appoistec trustee for his creditors.
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