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The Court, 26th April 1776, upon advising this petmon and answers, ad-
hered to their former interlocutor.

Reportcr, Lord Alva. For the Chargers, Crosbic. " For the Suspenders, Jlay Campibell.
D. of Faeulty Dundas. '

*,* This judgment was reversed ubon appeal, 25th November 1776.
J. W.

177%7.  December 2.
- Joun DALRYMPLE against JaMEs JouNsToN and Others.

In the end of the year 1769, Captain Dalrymple proceeded on a voy-
age in the Neptun¢ from Fraserburgh to Dantzick, and from thence back
to Fraserburgh. Having arrived safe at Dantzick, disposed of his outward
cargo, and procured a large homeward cargo, he ordered insurance. #£300
was accordingly insured upon the cargo at London, and another insurance for
#£750 was made by Captain Dalrymple with Messrs. Cole and Bingley at
London, upon the ship and goods. His factor, Mr. Higgens, at the same time,
got an insurance made at Glasgow of #£250, in goods only.

The underwriters there were Messrs. Johnston, Jackson, and Bogle.

‘The ship having been driven ashore upon the coast of Sweden, Captain
Dalrymple wrote to the London and Glasgow underwriters, informing them
of the misfortune, and requesting their advice and instructions for the govern-
ment of his conduct. He received answers from both, authorising him
to act in the best manner he could for the benefit of all concerned.
Every thing was done accordingly by Dalrymple which was in his power,
for the safety of the ship and cargo; but the expenses, after all his
care, exceeded very considerably the amount of what was saved. Dalrymple
having charged the underwriters for the balance due to him in conse-
quence of the expenses he had been at in fulfilling their orders, he re-
ceived- from the London underwriters, without the least scruple or difh-
culty, their proportion of the loss, amounting to #£850 Sterling, together
with 15 per cent. upon that sum as the amount of his expenses. The
gentlemen at Glasgow, however, did not seem willing to settle matters upon
the same footing; upon which Dalrymple brought an action against them
before the Judge Admiral, who, after a variety of procedure, found the under-
writers liable in the sums charged. A bill of suspension having been pre-
sented by the underwriters, Lord Covington ordered informations and reported
the cause.

Pleaded for the suspenders : The cases of the London and the Glasgow in-
surers upon this adventure are very different. It was the interest of the Lon-
don insurers, who had underwritten upon the ship, to slump matters ; for by
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thwsmew thie have'lgidimore upon the underwnters, whoinsured only a part
of the tcarge; and:had-nothing more to-do thb the ﬁhlp than they are 1ustly lia-
‘ble for.. . Butimdre.particularly, - .- e

i . The aSSurer&, ‘to the extent  of what *he was short msured must stand in
evgry circumstance of thé voyage as his- own underwriter, and must bear his
share of the charges incurred in endeavouring to preserve: the subject. - The
- ship-itself was short /insured by #£100. The freight was not at all insured
mcludmg premium, and-the goods were short insured also.. .. The; whole short
insurance amounts to.soinewhat more.then. £275; which Captain, Dalrymple
must have lost altogethier upon abandoning the ship; or in.case of:a total loss ;_so
that if he chose to try to save something. both for himself and the other parties
concerned, he must be liable for his share of the expense thergby ocrasioned, he
being at the same’time ntitléd to what. belonged .to him,of the:property reco-
vered.., In this view of therqase, it i 1mposs1ble to consider, the assured as a
negotiorum gestor for the insurers, and eatitled to be mdemmﬁed,m full by them
as he pretends, or that he might have abandoned the ship as.a total wreck
leaving it to the insurers to do as they pleased: For,that his interest was to
the extent of . the sums shott insured, is-a rule universally understood ip mer-
cantile practice, and is:so laid down by the detemunatmns of courts. of law.
2d Burrow, 1171, <o o LTS R

- Itis indeed said by the assured that there was no such short msurance, for
that the premlum and the freight are not to be included; . Butwith regard to
the premxum, it must be included as part of the interest tobe msured because
insurance is meant for: a complete. indemnification, and the premium: of i insu-
rance falls to be regarded as making a part of the value. of.the goods. It is an
 established rule, that wherever a charge falls to be made.upon goods, the
goodsare to be rated at least at what they, cost when aboard, and,; no distinction
takes place with regard to the articles of ‘which this cost may be made up.
If goods, for instance, chance to be baught. at a, dxstance from the port, the
carriage falls undoubtedly to be part of.the: price ; .or if the. merchant has
bought the unwrought materlals, and got them manufactured both the price
to d1scover the cost of: the goods at shagpmg In tbe same mamie‘r‘ tbe _pre-
mium of.insurance, must also; be taken in to the account 7, It is ‘money laid out
as- much as.carniage..” The mercha,nt w;ll: state jt. m hl$ books and cha.rge
itin his sales, and, accordingly by ithe ordmances boj;h of the city of Ham-
burgh and of Amsterdam, ‘the premium of i msurance is; ordamed to be com-
puted as well as other msurable sub}ects, 1st Mageus, P 37 Sect 37 2d bed
p. 180. Sect. 7. e

As to the freight, it xmmedxately beqame one of the. sub_;ects of the voyage
when the goods were put on board, at Dtantzgck, -and as the assured did not
insure its value, he must stand insurer for- it himself. He was. therefore con-

cerned, and had a real and substantial interest to the amount of #£120 Sterling,
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which is admitted'would have been the amount of thefreight. The freight: must
be unditstond to: commence that moment the goods:are put aboard the ship,
and the owner is as really a creditor for it as for aisunx due by bend, andiis at
full Fberty to Msure the one as well as the other:. TFhe freight,. it is true, is
frequently not ragable 6l the ship’s arrival, but this does not prave that theright
to it did not exist from thie beginning. The distinction betwixt the existence
of obligations and the time of the: performance, is well known in law. Thus
house rents become due imnrediately: upon the tenants entry, but are not pay-
able it tite-ternrbe ebapsed, during the currency of which dies cedit sed non venst.
It is true, that if the cargo be totally lost in:the course of the voyage, no freight
is due; but this does not disprove the prior-existence of the rightto the freight.
This # of the nature of a resolutive condition, net of a suspensive one, and: may
be also exemplified in the case af house rents, where if the heuse chance to be
burnt or otherways destroyed, during tlte curresicy of a term, without any fault
on the part of the tenant, no rent ean be demanded, while at the same time it
does' not from thence follow that the obligation on the tenant did not com-
mence with his possession. Tonge against Weatts Strange, 1251, Hilary term,
19th George the Second'; Luke against Lyde, Michaelinas term, 33d George
the Second, reported by Burrow. Molloy, B. 2. C. 4. § 4. Roccus, Number
181. Voet. ad Tit. Loc. Cond. From these reasonings and authorities, it
appears, that the right of the freight commences whenever the goods are put
aboard; that this right is not altogether dependent upon the arrival of the ship
at the port of destination, nor dissolved even by the shipwreck, if but any of
the goods are saved. It isin short an inseparable attendant of the goods. If
they be ‘totally lost ho freight is due by the freighter; and it is to provide
against that event that insurance of the freight becomes necessary, s0 as to
make good to the owner of the ship the whole freight, or whatever part of it
may be lost. The owner of the ship having thus a substantial interest to the
amount of his freight, it is of consequence:a legal subject of insurance, and the
assuted in so far as he has not insured, must be considered in this respect to
have short insured:

It wasinm the third place contended for theunderwnters, that the ptoceeds of
the ship and cargo ought not to be blended, because this confounds the inter-
ests of parties, by making their particular properties be considered as a common
fund, white the underwriters on the ship, and the underwriters on the goods,
are really distinct from one another. When the different parties in the present

case agreed to join in endeavouring to save the ship and cargo, this did not

mean that these different subjects were to alter their natures or properties, and
from thenceforward to become common, nor that the charges incurred were
to be paid in any ether way than according to the interests of those concerned.
And if, from the different interests of the parties, the one is in a better situation
than the other, no law in the world will oblige them to communicate profit and
loss, being in no co-partnership. :
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© sAvgument for the'assuced, ' U o

1st, As to the premium of insurance bemg an mauxea,blc sub;acg,:hc,lappap
doubt allews the insured #odnswre to theextent of the pramium, 30.2s toesver
hittiself totally from:a loss, i :a loss shonld happes,;.. jyat, itsis. by no means
‘requisiie' o make 1 -insurance 10: that axtent, Jor:it .is.ah pquitable intenest
which:is permittel w0’ be iinsnved,  not 9 atrcily dgal cn&gpgu;md under she
‘pemsilty of being /hehl:as short insued -to that eattent. It .is.in, the ;power of
any person to cover himself against any, loas atsau hymmlag ﬂle:pmmms,
‘but-heds usrder no mecessity of doing se.

Bd, Withregard tosthe-frdight, it wmexdler;mg mr bss dm.a cqn,sldera
-tior, pail to- tie-owndr of a:ship,for-carrying gessls, fkom pne port 10 another.
‘¥ the-work be not performed, from the hatenerof the contrast mp: freight can

‘be due, no nrore:than mmuldabeednmroa wmorkman,. mhich the had :sti-
‘pullated for pevforming dcaruin piece of wark;, it which-hebad.sither failed,
‘néglected, <or foungdvimprutticible to perform. - The fmight therefare, strictly
‘spedking, ' can ‘onlybe due upon delivery -of the:goods atithe destined jpart ;
and-if the vessel be wrecked in the voyage, or the > goods perish,.qr he.so. much
Bamaged-as 16 be totally abridoned by the owner, :no freight will be dwe, 1f
the owner indeed 'be willitig to xeceive the goads, the master js in that case
entitled to'insist for the whole freight, previded beimplement his. contragt ;o
and* the-owner must pay thedreight ifhereceives.the goods, howerer mych da-
ged they are. ~ But if-the-vsmer ormerchant vefsses. to take.the goods, an
end is put to the-claim ofi freight ensixely, for:theumaster.can demand no freight
for carrying forward:to she:port.af \destipatien, .the ,goods which. the awRer
disclaims any furtheér convern with. Adl these pringiples are clearlylaid down
n the ‘case Luke' agdinst Lyde, amoted by the, supsaders, :39d; from. ithem

it'evidently follows that fedight.isa conditienal-hemefit, arising ito the owner of -

the' ship on the ‘delivery :of ithe goods. at -the, ;pqxtna,f Aestination,.: ,

" Thatthis- ‘profit df‘ﬁ-eightmy be insured; s s vamecessasy ¢o dispute, but
- a variety ‘of circumstandes must .comeur;in:onder roit.. Thus it is-necessany,
that a freight ‘should be settled and-ascertainéd - upon.a; particular cargo before
it can be iinsured, -which ‘precise - sum.of freight .must be the subject of in-
surance. ‘But'in the ‘present: case, these aveinot sermuk-ahilss for. such freight.
‘The assurel “was proprietor-of the:ship to:the extent of 5-eightbs, and he was
institor of thre ship,having the:direction wf herdu she consse.of the voyage. He
was also- sole ‘owner of ithe cargo. .How then was it;possible for him to make
a‘contract of ‘dfréightment, unless:he-avas togitidowninhis.cabin at. Dantzick,
and enter ‘into a formal-contyact:with hisself, : to pay. himself a,certain sum. in
name of freight for the homeward voyage, ;and afierward to write to London
to get that sum, insured? Such.an insuranee m&ght be, deemedfraudulent, at
kast equally mev;pedtent -as an ‘insurance ;of seamen’s wages, since it must na-
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turally tend to make a shipmaster less sohcxtous about ,the concern in general
than he would otherwise be. : ShE

The cases quoted by the underwriters, prove no more. than that where asum
has been specially contracted for in name of fre:ght ‘that sum may be insured
when the ship itself is likewise insured. ‘ But this is far short of what is neces-
sary to be maintained in the present case;- to wit,..that freight must be insured

in alt cases, whether- specially bargained for or- not, and even where it is not
possible for ‘such ‘bargain to be made. s

SdIy, The only light in which the assured is to: be cons1dered here, is. merely

“as"a negotiorum gestor, or rather a mandatarius, there having been:a total aban-

‘donment of - both ship and cargo by the owners, -that abandonment ‘being ac-
cepted of by-the insurers, and they-having become-es ifiso responsible for a to-
tal loss. * -For repayment of this total loss, the assured had a clear title, on ac-
count of his insurance. But in his new character of acting for the benefit of
thé insurers, and by their orders; he has‘a claim for indemnification of the mo-
ney :laid out by him for their behoof ; for which mdemmﬁcatlon the present
action is brought.
4thly, With regard to the proceeds of the shlp and cargo bemg blended

there was no possibility in the nature of things of separating the expense of

" gdving the ship from the expense of saving the cargo: The operation with re-

gard to both was one and the same, and: the proceeds of both hence fell to be
applied to it n_'xdxscrlmmately A discretionary power was intrusted: to the
charger, which he conducted tanguam bonus pater familias;; he is clearly, there-
fore, entitled - to indémnification by the dctio. mapdati-contraria. .

“The~Court (5th Feiaruary 1'777,) pronounced. the followmg 1nterlocutor
< Find, that as the chargér was sole owner both of the ship and of the cargo on
““ board of said ship in her homeward voyage, in so far as there was a shortinsur-
< ance either by omrttmg to insure subjects which. might and ought to have been
“ insured, or by insuring; at under value, the subjécts which: were insured, the

¢ charger himself must be held as insurer to theextentof these deﬁc1enc1es and

«:find that as the ship though valued in thepolicy at £800 Sterling, was insured

-« only at £700 Sterling, whereby there was a short insurance upon the ship
¢ to- the amount of #£100 Sterling, and that though the invoice price of the

¢ goods aboard said ship was #£623 Sterling, they were insured to the extent
““ only of #£600 Sterling, whereby there was a short insurance upon these of
¢ £28 Sterling ; the charger stood insurer for both these deficiencies, and
¢ is bound to contribute with the other insurers fro rata in making good the
¢ damages sustained by the after disaster and wreck of the ship and cargo, and
“ the expensesincurred in endeavouring to save the same, to the amount, as
<¢ per particular account in process, of £447. 2s.10d. Sterling ; and find, that

< though by the mercantile law and practice, the owner of the ship and goods

¢ is allowed to cover the premium of insurance by adding the same to the sum
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« iasured uppn theiship and.gaods respectively, yet as.that is a privilege and

.....

« {hdllgence which:the: ownets-are at liberty to use. or,not, and which. when ,

4 used has no influen¢e upon;the real value of the ship and goods 3 and asin

No. 2.

< this case the premium of insurance ‘was not. mcluded in the sum, 1nsured exther o

<¢;upon ship or cargo ; the charger did nat, stand _insurer for these premiums,
*4inot is bound:to contribute for them in makipg, good the damages ; and find,
és-that as-the-freight had. mo reality or existence either at the-time wh,en the
¢ goods were put on board, or when the shxpwreck happened in the course of the

<« homeward voyage, and was then only in, spe or exp;ectatxon upon the.after

s contingent-event of th¢safearriyal of shipapd cargo at the port of d.estlnatlon
<« which event never took place by reason.of the, total y wreck of ShlP and Fargo,
< whereby any. claim . which, would o;herwxss ba‘fﬁ,been, competent. for the sti-
sipulated freight was eﬂfgotgally soplted cha,e $ame cannot come in comﬁum as a
<. subject: liable . to . anyicontribution. in making, good-the. ,damages, no is the
« chargettobe stitediaginsurer of the freight ; and find, that what was afterward
< recovered-ofithe- wygcgk of;the ship. remained the property of the owners
s of the ship, .and:that amafg,was xecqvered of the wreck of the goods, did in
 es-like'manner remain theproperty. of the owners: of the goods, and consequontly
< that the sum of #£76. 4s. 1d. Sterling, bemg the price at, whlch (the savings
« from the wreck of the:ship, were sold, and the sum of. £185. 95, 3d Ster;hng
“ being the price:at- which: the savings from the wreck of the goods, were:sold,
< must - belong to. thé owneys.of  the ship and goods, respectively.; - and find,
«'that the sum of £44/7.2s! 10d. Sterling, expended by the changer in eadea-
syouring to: save the: sh‘lp&nd cargo, must bemade gaod by the undemgnters
« conform to their respective interests, the charger cpntnbutmg “his Proportlon
« 4o the extent of the short ipsurance for which he stands insurer; and remit
e to the Ordmary to: pmceed accordmgly, and further to do as he shall think

jasts! R R e

‘JBOth parties reclamwdxmBut the« Coqrt, upon g@y;qmg thexr reﬂ;ectwé‘pen-
tiotis: dnd- answersyadhevedr(2d Dedémber‘ 17777)- tp the whale interlocutor, and
found' the underwriters lidble in éxpenses.: . * ' -

Lord Ordinary, Covington. ’ For the Assured, Crosbie. For the- Underwriters, [Iay

" «Campbell, - Rolland. ) '
JW.

1800, Januariy 22.
Jonw CAMPBELL agazmt Rom:m* ALLAN, Agent for..the Westminster In-
. surgnce Society. .

.JoHn CampBELL insured., £2000 ;for. ope- ye@r,. op the life of Thomas
~Allan, with his father: Robert- Allan, agent in Edmburgh for the Westmmster
Insurance Society, and paid £24. 18s. as the premium, .

No. 3.

Restitutionof
the premium
refused; al-

though the



