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.-The Court prorounced: the following interlocutor, (26th February 1777):
¢ The Lords havmg resumed the consideration of this cause, the mutual me-
¢ morials given in, and condescendence and answers kinc inde, they find the
« condescendence not relevant, and therefore find the letters orderly praceeded,
« and decern, and find expenses due to the charger.”

4 potition againet this }udgmem was (11th March 1777) refused without
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”I.ord Otainary, Justice- Clerk. Foxt Hall, Zay Campiell.
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INCORPORATION- of 'I,Aucms in Edmburgh Canongate, and Potterrow,
. agam:t James WaiTE, and Others,

Ag« acuon was brought agamst the defenders, in name of the Deacon and
Bpiin}aster of the Coxporation,of Taylors, for all.owmg,theu' journeymen wages
beyond the regulations, established by an act of the Burgh of Edinburgh. The
Sheriff, before. whom this action came, decerned against the defenders for
the sum of £2 Sterlmg each. Of this judgment, they brought a bill of sus-
pension, which coming to be discussed before Eord Kennet, his Lordship < re-
& peﬂed the reasons of suspension, found the letters orsierly proceeded and
“ decerned " ’

The. suspené{ers contende& in a2 reclalmmg petition, that the regulanons
themselves, which they were said to have transgressed, were altogether inex-
peﬂxent ; and that though never so expedient, the expediency could not sup-
ply 3 radlcal defect of authénty To establish regulatxon.s concerning the rate
of wages, belongs to no )udge or magistrate in this country at common law.
A specigl statute is absolutely necessary. . Acts of Parliament have' ac-
cordingly, at dxﬂ'grent times, been. made, vesting that power in such hands, and

to. be exercised in such manner, as the Legislature thought eithér necessary or
expedient. “Thus the act 1426, Cap. 78. confers a jurisdiction of this nature upon.
the ¢ ‘Aldermen arnd Council of ilk Town, $worn ;”” and the act 1617, Cap. 8.

§ 14. gives a jurisdiction of a somewhat similar kmd to Justices of the Peace at

their Quarter Sessions. These are the only Scots ‘acts of Parliament which
regard this matter, and no Judge or Magistrate has power to make such re-
%:ulauons as those in question, except in terms of these statutes, The law in.

ngland seems to be precisely in the same situation with ours. By several

English, statutes powers of this kind are committed to Justices of the Peace ; and

British - statutes, such as 7th’ Geo.\I 8t. 1. Cap.’ 18. and 8th Geo 1.
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Cap. 11. have from time to time been made to enlarge these powers where -

they seem deficient. All these acts' clearly imply, that in common law no.
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Judge or Magistrate had power to mterfere in this matter, otherwxse such acts ‘
were unnecessary and superfluous.’ - ° -

The chargers founded upon three authorities “in support of their pléa;
152, A decree of the Court of Session, 11th December 1762, approving of a
regulation of the Magistrates of Edinburgh, dated 10th: December 1760.
2d, Upon an act of the Town Council of Edinburgh, 6th May 1767, ratifying
an act of the Corporation of Taylors, of the same date. 3d, Upon a détree
of interposition of the Magistrates of Canongate, dated 12th May 1767, to an
act of the Corporation of Taylors of Canongate, similar to that of the Edin-
burgh Incorporation. 4¢2, Upon an act of the Sheriff Substitute of Edin-
burgh, of date May 1st, 1767, passed upon petition of the Deacon and Box-
master of the Corporation of Taylors in Canongate, and of the Deacon and
Boxmaster of the Corporation of Taylors in Potterrow. '

With regard to the first, the suspenders urged, that the law gives no power
to the Bailies by themselves to make any regulattons regarding this matter.
It only autherises the Magistrates and Town Council in a body. But the judg-

“ment of the Court of Session procéeded upon a ratxﬁcatlon of a decision of

the Balhe Court of Edmburgh With’ regard to_this ]udgment of the Court,

" several, other objections were made, particularly the grand decerniture went
‘beyond the interlocutor of the Court, which was its wan*ant But these points

do not properly fall under the present question.

As to the second authorlty, among other objectlons it was stated that the
act of Town Coundil referred to, is expressly limited to ‘thie cqrporatlon of
taylors in Edinburgh, and freemenin the Canongate—head a description” whxch
can apply to none of the suspenders. With regard {o the, tiurd authorxty, the

‘chargers denied that the corporation had any power to make such regu-

lations. Corporations may indeed make bye-laws, but 1 ‘these must be such as
cannot either 1mmed1ate1y or consequentially,” operate beyond the liniits ‘of
their own society. ~ Thus, they may lay down rules thh respect to the admi-
nistration of the.r common stock txmes for meetmg, ﬁnes for non-attend-
ance, or the like; but can make. no regulation which may aﬂhct the pubhc in
general or any other class of sub_]ects They could not- thus make a regula-
tion, that no suit of clothes should be made ynder £5 Sterhng Nelther, upon
the same prmcxple, could they make the’ reguiatxon in question. =

Such regulatlon, mdeed is not only unwarranted by, but contfary to, _Iaw.
Combmatlons by ]ourneymen, not to work for wages | under a ceértain rate,’ are
unlawful, Combinations amongst master ‘Taylors, nof to give above a certam
rate, must for the same reason, be unlawful also. It is not upon account of
any thmg personal or pecuhar to this class of men, Ehat the agreements of
Journeymen are dxsaILowed but becatse they may be attended with great
pubhc inconvenience. Now, there is the same reason for dlsaIIowmg the

Lqmbmatxons of master Taylors,———perhaps greater ; for they by being’ general]y
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mére: ipdependentoirt their-circumstances, - havi it more in. their power toin-
cothmode the publigy by adodgeradherence to an improper resolutiony
The: decree of fintelpositiof’ tanpot aid the: act. 5. Burghs royal alone are
mentibped ini the act 1426, ‘and Canongate is only 4 burgh eof regality.
~il’he: lait avtharity réferred to-. by the chargers, ‘was: maintained by the sus-
pemlérs to berthe: most extraordmary of all. * No statute confers such powers
iipon Sheriftsi.. There is riothing.in the nature of the office from; which such
power’ can: be inferred. : Jf Sheriffs have- power to, restram ﬁrgrg .giving more,
they havethe samei power to restrain from giving less.-. But such 3n extensjon
of the jurisdiction of Sheriffs beyond the limits prescr;bed 1o their power by law,
leads to consequences of a very delicate, ; and of a very dangerous nature.:
Upon the. general ground of expediency, i it was argued for the suspenders,
that there is no pecuhartty in ‘the trade of a'taylor, which should render re-
gulations necessary to it, which are not necessary to other professions ; that
every professmn will find its-own proper rate of wages, in proportion to the
_ state of the country 3 and fhat forced regufatxons o{ tht§ kmd Can haveno eﬁ'ect,

.....

mbly be carried into execution.

On the part of the chargers, the expediency of the regulations in question
was much insisted upon ; and for proof of their necessity, reference was made
to the various combinations which, had of late years taken, pJace among the
Journeymen ;I'aylors -of. Ethnburgh' when every. public mpurp}ng, every re-
gtmental clothing, every occurrence that employed their master in work re-
quiring extraerdinary dispatch, was laid hold of, for th.e ,purpose of extortmg
from their; /masters an, .augmentation of wages. . o, .

thh regard to'the argument, that the Town—Coupcxl ina body, and not the
Magistrates, have the power of settlmg wages, it was ax;swered that whatever
might be the, words of the statute, powers of thts natw;e have by lmmemortal
practlce been exerctsed by the Magistrates alone; 3. attd as to thexr bemg swom,
every Magtstrate is on oath, in all the branches of lus duty, in virtue of the oath
de fideli admmz.rtramne admtmstrated to htm at the entry of his office.

., ‘The. act 14:26 makes no dtstmcuon of burghs rpyal and other burghs, but
uses, the ,gen,eral word Town. .~ .

- Asto the pmnctpal argument regarchng the paw,er oP the ShemPE there is m,-
deed no: particular statute authorising him to make such. regulattons Yet it
seems a power inherent in the Sheriff, by the mtmstertal nature of his office,
and is analogous to that of striking the fiars of the grain. These unlawful
.combutattons, besxdgs, are direct breaches of the peace, and fall therefore under
the caognizance of, Shertﬁ's, who are the Judges Ordinary to whom the preser-

vation of the. puhltc Peace was commxtted before Justlces of the Peace were

_mstttuted ,tp. thts country in the year 1609.
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The Court were of opinion that Sheriffs were possessed of no such jurisdic-
tion. It was observed that the power of regulating wages is committed to
Justices of the Peace onliberal and constitutional ideas. The Sheriffs are properly
officers of the Crown, but Justices of the Peace and Magistrates of Burghs are
more popular, more connected with, and supposed to be more kindly towards
the inhabitants. It was also observed, that the acts of council had the ef-
fect of regulating the wages of journeymen only when employed for the usual
hours. Extraordinary work was entitled to extraordinary payment. To give
this power of regulating wages to incorporations, it was further observed, would
be more dangerous than even giving it to the Sheriff.

The Court (6th August 1777), Found that the Sheriff had no jurisdiction.

_ Lord Ordinary, Kennet.
J W

For the Suspenders, Rolland. Alt, W. Erskine.

*.* By an after decision, Master Taylors of Edinburgh against Journeymen
Taylors, No. 887. p. 7623. 28th July 1778, the Court found that Justices
of the Peace had sufficient anthority to make regulations fixing the wages
of mechanics.
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1799:.  November 12. ’

The Lorps of the TREAsurY and his MAJESTY s ADVOCATE, against Ap-
miraL KertH STEWART’s 'lxvsnzxs, and Others.

" TrE Lords Cémmissioners of the Treasury, with his Majesty’s Advocate as

their attorney, raised an actlon before the Court of Session, against the trustees,

the eldest son, and the cautioners of Admiral Keith Stewart, for the balance
alleged to be due by the deceased as recelver-general of the land-tax, &c.

In the progress of the action, the pursuers stated its object to be merely to
obtain a decree of constitution, upon which adjudication might be raised agamst
Admiral Stewart’s landed property in Scotland.

The defences were, 1mo, That by 6th Anne, C. 26. § 5, 6, 7, a debt due
to the Crown can be sued for only in EXchequer 2do, That the pursuers had
raised and were insisting in a prevxous action against the defenders in Exchequer,
which made the present action incompetent, on the ground of lis alibi pendens.

‘¢ The Lord Ordinary found, That, by the law of Scotland, and also by the
¢ act of the 6th of Queen Anne, C. 26. this Court is alone competent to the

¢ trial of any question concerning, or claims brought against, the heritable

s estate of a debtor to the Crown ; and, in respect the pursuers’ counsel have
¢ limited the conclusions of their action to a decree of constitution, in order to

< found an adjudication of their debtor’s heritable estate,-and that the defenders

« have not shewn that they have yet paid, or accounted for the sums claimed
by the pursuers,” decerned against them conjunctly and severally, for the



