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1392 BENEFICIUM COMPETENTIE.

it is allowed by the civil law ; but have been competing with him on their feve-

‘ral interefls in a fubje@, and have been found preferable ; and for the fame rea-

fons are preferable to Margaret. And, with regard to his claim of aliment, there
remains only free to them 1oocl. Sterling, in lien of the provifions contracted;
which is a fmall enough aliment for four young Ladies.

Replied : 'This benefit was allowed to a father, 21ft February 174 5, Bontem
againft Bontein, - (supra).

Observed, That the beneficium competentie was more extenfive than a claim of
aliment ; for, in an aion of aliment, it was confidered what the defender could
fpare : But, upon the exception of competency, the confideration was what the
defender, in that cafe, could pay, referving a competency. And here Mr Hogg’s
grandchildren were demanding from him, as their claim was a reduction of his
referved liferent : That with regard to Margaret’s intereft, the reducion was
upon Fraud ; and it would have been equally fraudulent in him not to have re-
ferved poWer to grant her an aliment.

THE Lorps, 25th July, ¢ found the defender entitled in this cafe to the Zene-
Sficium competentie, to the extent of a neceffary aliment, which they modified to
the fum of 30l. Sterling for himfelf, and during his life ; .and 100l Scots money
for his daughter Margaret, payable to the defender during her and his joint lives ;
and to herfelf after his deceafe, durmg her life.’ And this day, on bill and an-

- fwers, adhered.

This was reverfed on an appeal; but without prejudice of any remedy that
might be competent to Margaret for her annulty on- the death of her father
which was referved.

1750. July 13.

It being referved to Margaret Hog, by the decifion of the Houfe of Peers,
reverfing that mentioned 30th November 1749, to infift on any right the had to.
the annuity of L. 100 a-year, granted her by her father, in virtue of the re-
ferved powers in his fon’s contra&t of marriage, payable after his death, and fhe
infiting therefor, :

Tue Lorps found {he was not intitled thereto in competition with the pur-
fuers. )

D. Falconer, v. 2. p. 118, 173,

—
14748. Fuly 11 PaTrICK REID against MaTHEW DONALDSON..

Patrick Rem obtained decreet of cessio bonorum againft his creditors. After-
wards, Donaldfon, one of the creditors called in the cessio, purfued Reid for pay-
ment of his debt, obtained decreet in abfence, and was proceeding to do dlhgence

‘ ‘agaml’t his effe@ts.—In a fufpenfion,
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Pleaded for Reid : The decreet of cessio prote&ts the fufpender not only from
perfonal chhgence, but likewife from diligence againft his effects afterwards ac-
quired ; except in fo far as the charger is‘able to infiruc, that the fufpender has
effe@s over and above a competency for the fubfiftence of him and his family.
This is agreeable to the doctrine of thé Roman law, from which we borrow the
altion of cessio, and the beneficium: competentie given by that law to the obtainer
of “theccessio, AL 1. 42. 3. 6. is likewife adopted into ours, Quon Artach. c. 7.3
Bankton;.v. 3. p. 18. § 1.; p. 19.§ 5.5. Erfkine, p..696. §.27. The charger,
therefore; ean attach no effe@ts belonging to the fufpender, without firft conde-

{cending on fuch effedts, that it may be known whether a competency would re-.

main.,

i

On the part of the charger No obJeéhon was made in thls cafe ta fufpendmg,

as to diligence-againft the perfon of the. bankrupt ;

from the diligence of his creditors.
a. refervatlon of effects {ufficient for an- ahment

after a cemo, is entxtled to thxs pnvﬂege 'That- paﬁ’ag,e, therefore, can merit no
regard asan authority. The law is fixed by the -ufage.- No inftanee ever oc-
curred, in which this refervation. was allowed,; gither at obtaining the cessio, -or out
of effeGs afterwards acqmred The <harger, therefore, is not bound to conde-

fcend,  as the fufpender is not entitled to have any thing referved. Such a con- -

but, it-was infifted,: that the :
decreet of cessio does: not protect effe@s of the banktupt, afterwatds.acquired,
Our law does not indulgg the bankrupt with -
The. opinions of :Lord Bankton -

defcendence might likewife be the means of. dxfagpomtmg the diligence alto- -

gether

‘
The Court were of oplmon, That the charger mu& be: allowed to proceed m\ :
his dlllgence to attach the: effects, without condefcendmg, and . that the debtor,

had no right to have any part of. hlS effects fet afide to hinx for his. maintenance ; -

but in cafe the charger, in the execution of . the diligence, fhould proceed .to any

a@ of rigour, fuch as attaching the tools by which the fufpender, as an artificer, |
. gains his daily bread, the Court would then judge on the circumftances of the -

cafe, whether the diligence ought to be fupported.. .

¢ The Court fufpended the letters quoad. perfonal diligence againft the fufpen- -

der ; but, in ocher refpets, found the letters orderly produced..
Ial Dic.v. 3. p. 73+ Fac. Col. No 31. p. 52.

1788, . August 5+ RoBerT PRINGLE agaqinst ALEXANDER NEILSON.

RoserT PriNcLE, formerly 4 retail dealerin the-town. of Dalkeith, after hav-
ing obtained a Cessio bonorum, was employed as a merchant’s clerk ; in which ca-
pacity he had a falury of L., 25 per annum. Having furnithed a fmall houfe fou

No-s.

ditor who had

"been called.

The bank- -
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cree of Cessio
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only from .
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effeftsacquit- -
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