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«could fpt’ prohibit, specmlly they being sitting in Parliament in the time ; and
therefore, in that case, his silence cannot import a consent.

+'Tng, Lorps sustained- thie dibel; and repelled the defence,. but would not
suifer the. price of the watch’ to: be proven by the pursaer’s oath, but prout de
jm‘e. Sec OATH N LiTem..

"SEeT. 3.

Fol. Dic. v. 1. p. 378: Stair, v. 1. p. 119.

et

"'1663' ‘ 7anua}*_y 8 'Nxcox. against Hors.

Ina pcrambulatmn of marchcs, it was alleged by the defender, That he had
built-a park dike on’a part “of" the ground challengéd by the pursuer, sciente et
astante domino. Anjwered, Such a slender presumption. of consent is not rele-
vant to take away property, néither was it incumbert tpon the pursuer to dis-
sent, seeing he knew that what was built upon his ground would become his
'own,—THE LORDS' repelled the defence, but they thought the taciturnity might
operate this much ‘that the builder" ‘might remove the materials of his wall, or
gwe to the pursuer the prrce of the 1and cut oft from him by the park dike.

' Fol. Dic. . 1. p. 378. Stair.

L See the case No 49. p. 2200.

EEARNE

November 17. Tromas LomBE against TroMas ScotT.

1779-

Ox the 1oth of March 1476, Thomas Scott, merchant in Kelso, corhmission-
ed from Thomas Lombe at Rotterdam twenty hogsheads of lintseed for sowing,
to be shxpped on board the first vessel from Rotterdam to Leith, Berwick, or any
of the interjacent ports; mentioning at the same time, that if the lintseed could
not be’ landed before the 1rth of April, he did not incline to make any purchase
of that kind.

This commission reached Mr ‘Lombe on the 23d of March.
there were no ships at. Rotterdam destined- to the ports specified by Mr Scott,
Mr Lombe how&vex, shl _Peii the lmtseed on | oard a. vessel for Neyvcastle from
- whence it mlght be forwarded speea\Iyn, and at a smail adﬂltxonal expcnse to
any'of them. ‘ e v A

On the 6th of April Mr Scott received Mr Lombe’s letter, acquainting him
with these particulars, but returned mo answer till the 25th ; when, upon being
informed by Mr Lombe’s correspondcnt at Newcastle that the goods had amved
he signified his -disspprobatisn -of "Mr -Lombe’s : proceedings, and declaxed Jns
resolution to: take: 1b concerniinthe disposal of ¢heé articles sent. . :
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Mr Lombe pu"soed Mr Scott for the pme of the hntseed th ébmnﬂs-
sion, &c. Ll

Pleaded for the defcnder In the contract df manﬂwtez, any. devmmfrom thc
precise terths ¢f . the commission mast acquit the mandaht of his obligation ;
1. 5. D. Mandari. In this instance a deviation of the miest impbreaht kind
occurred, by which the goods were sent to a port where the defender had nei-
ther correspondents nor customers, and where, of course, the cbject of the com-
mission could not in any proper manner. be attained.

Had the pursuer complied with the mandant’s injunctions, his claim mlght
have been supported, although by some misfortune the goods had net arrived
within the limited time ; but as the loss here could not have €x1stcd but from
hxs transgressing the limits prescribed to hlm, he alone ought to suﬁ'er by it.

o Answered ; The decision of this case must depend not .an the nature of thc
contract of mandate as known in the Roman law, but’ on, thc gcneral ‘practice
and understanding of merchants in transactlons of tfus sort. . ,

When a merchant studying the interests of his . correspondent transmlts
goods to him without orders, or contrarily to the. ‘precise tenor of his commis-
sion, the risk attending this falls upon the sender If, however he gives im-
mediate information of his proceedmgs, it 1s the duty of the correspondent
immediately to notify his dx:sansfactlon should the adventure be disagreeable
to him. His silence on such an occasion is construed into an approbation of the
measures adopted by the sender, which no after contingency will entitle him to
retract. A contrary idea would be attended with fatal consequences to “trade,
by relaxing that punctuality -of eerréspondence which is so necessary among
merchants.

Tue Lorps repelled the defences.

. Lord Ordinary, Gardenston. Act. Hay. Adt. .S"»zqimn, Nairne.
e Fol. Dic. w. 3. p. 274. Fac, Gol. Nogo. p. 175
SECT: IV.

Of facts inferring knowledge of, and .consent ;to the right challenged.”
Effect of consent where the. right is not known. Effect of Iegal
 steps passing of course. Effect of minority, Effect of payment...

1562, Dccember e Scmw"agm’mt His TENANTS ‘

ANE ﬁar albeit he be witness to ane tack- of certain yeaxs set by the liferem
ter, he is not thereby obliged to acknowledge it after his liferénter’s decease;



