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HeLeN ApaM ggainst Sir ANDREW LAUDER of Fountainhall,

Sik ANDREW LaUDER’s eldeft fon, a lad of twenty, living 7n Jamilia with his
father, made a runaway marriage with Helen Adam, a fervant maid of the
houfe ; and immediately after quitted her, and went off to the Faft Indies, where
he fettled

Helen Adam brought an action of aliment againft Sir Andrew, his father, pof-
fefled of an entailed eftate of L. 2350 clear rent.

Objedted by Sir Andrew, 1mo, He has but a {mall eftate, and eleven younger
children, without one penny to give them, except what he can gather by his an-
nual favings, feeing his eftate is entailed. In fuch a fituation, the law could not
mean to {ubje& the father to the aliment of his eldeit fon’s wife.

2do, At any rate, the fon is primarily liable, the father only fubfidiarie ; but
the purfuer, as yet, has not brought any action of aliment agamﬂ: her hu{band

Tue Lorps found the defender liable to aliment.

A& Fo. Dalrympie. Alt. R. Brucs.
Fol. Dic. v, 3. p. 22. Fac. Gal. No 86. p. 190.
- M Laurin.
£780.  Fune 24. GrorcE STEWART against Mrs CHARLOTTE CAMPBELL.

James Stewart of Stewarthall, executed an entail of his eftate, with the
ufual claufes, and likewife under this condition; ¢ That the heirs of entail
¢ fhould be obliged to apply L. 100 yearly of the rents towarda the extinction of
¢ the debts with which: the eftate was affeGed.

He afterwards married Mrs Charlotte Campbell; and, in virtue of a power re-
ferved in the entail, he fettled on her a jointure of L. 30 per annum.

George Stewart, though a very diftant relation, fucceeded as firft heir of en-
tail ; when he found the fituation of the eftate fuch, that, after payment of the
jointure, the rents of the lands, which amounted to-L. 246, fell confiderably
fhort of the other annual burdens. He had no feparate funds; nor did he prac-

‘tife any calling to earn his fubfiftence ; for, though -he had been bred a failor,

and was ftill a young man, he bad withdrawn himfelf from that way of life.

He therefore claimed an aliment from the widow, as liferentrix of fo large a
part of the produce of the eftate ; and baving raifed an action on that ground,
s was

Pleaded for the defender: The defender is, by her marriage-contrad, an oner-
ous creditor on the eftate, and is not bound to aliment the purfuer, her debtor.
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Nor can he claim an alimant from her as liferentrix ; for in fact fhe is not fuch,
being a creditor on the cftate for the annuity payable by that contract. At any
rate, there is reafon to doubt if fuch a claim, made by fiars, ever had any pro-
per foundation in the law of Scotland ; but certainly it cannot be fupported,
when coming from a healthy young man, able, like the purfuer, to earn his live-
lihood by his labour ; Erikine, p. 333.

Anfwered : It is now an undoubted rule, that liferenters are bound to aliment
fuch fiars as are otherwile deflitute of any fund of {ubfiitence. It was cftablifh-
ed, in the cafe of wardholdings, by adt of Parliament 1491, cap. 25. and has
been, by practice, extendzd to that of every kind of holding ; as it is evident
from Di&ionary, voce Aliment; whence 1t likewile appears, that this claim has
never been denied, except either where the heir poileded feparate means of fub-.
fitence, that, in the prefent cafe, are far from occurring, or where the {canty
circumflances of the liferenter did not admit it; which furely cannot be faid of
the defender, who has obtzined L. 130 of jointure for her tocher of L. 500.

The Court diftinguifhed the cafe of an annuitant from that of a liferenter; a

diftin@tion eftablifhed in the cafe of Mirrie conira Pollock, July 1731, Remark..

Decil. No 23. fujra.
¢ Tue Lorps therefore {uftained the defences.”

Aa&. Dav. Rae. Alt. Iay Campbell. Clerk, 7a's.
Stewart.. Fol. Dic. v. 3. p. 22.  Tac. Cil. No 112. p. 205..
i
1780.  August 10, Isaser MEarNs against REBecca GIBBON.

Rzeecca Gisson, the widow of John Mearns, by a fecond marriage, was his
univerfal difponee. Ifabel Mearns, who was his only child, and born of the for-
mer marriage, purfued her for an aliment. The latter was then upwards of fifty
years of age, a widow alfo, and had formerly received her poition from her fa-
ther.

The Court apponted the purfuer to give in a condefcendence of her age and
circumftances ; from whieh it appeared ilie was able to earn the means of fub-
fiftence by her labour. But, as they confidered a claim for aliment, though com-
petent againft parents, or other very near velations, fuper jure nature, not to be
sranimiffible againft their reprefentatives, by which it might be extended very
far indeed ; this appeared to be the ground upon which

Tur Lorps ¢ afloilzied from the claim of aliment.

AQ. Buchan-Hepburn. Alt, Hay.
Stewart, Foi. Dic. v. 3. p. 22, Fac, Csl. No 124, p. 229,
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