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ditors. . Acthur-Miller had 'no claim upon the effeéts ; and it will not be faid that
he could have difmifled the factor, taken the management from him, vefted it in
another, or afumeq it ‘himfelf.  An arreftment, therefore, in the hands of the
bankrupt himfelf, were totally inept, gnd can anfwer no manner of purpofe.
Unlefs, therefore, it can be maintained, that there is no method known in law
by which the dividend due to a creditor can be-affected, it muft be admitted,
that an. arreftment is effectually ufed in the hands of the judicial facor named by
the Court, as the only other perfon in whofe hands an arreftment can be laid.,

The purfuer here of the multiplepoinding is not a fa@or, or fteward, or truftee, -
with powers limited to-the rents.of a particular eftate, as in the cafe of Campbell:
contra. Faichney, which is that quoted by Mr Erfkine, B. 3. t. 6. 34. from

Faculty Collection, I.. 44. No.y4+ p. 742. but he is a general commiffioner

nethied by this Court, with powers of the mofl camprehenfive kind, extending
to the whole effe@s of the bankrypt. And'if, by the:sules of law, as admitted
on the other fide, an arréftment be f{uftained jn the hands of a commiffioger

named by a private perfon in contradiftinétion to a mere faftor, it feems to be

clear point, that an arrefment muft be equally effetual, when ufed in the Lands
of a fadtor npamed by the Court, with: powers as comprehenfive as thofe of any
commiffioner. = Thus, in a cale: obferved by. Home, 4th July 1738, Lockwood:
contra Wilfon, No 68. p. 736. an arreftment in the hands of the clerk of Coust,
with whom money had heen configned, was not only. fuftained, but it was pre-
ferred to an arreftment ufed.in the hands of the configaer.

¢ The Coiirt adhered to the Lord Ordinary’s interlocutor prefcrrmg Crofs and
Bogle, upon:their interel producsd, to the {ums in the hapds of the raifer of the .
maltiplepoinding.” ,

A&. G. Fcrggl.rsaﬂ.. Al Al Abercsombi.. - - © Clerk, Campbelk-
- ‘ ' \ Wallace, No 161. p. 41..
3480.  February 23. Joux GrikksoN against Joun Ramsay..

Joux Dicksow, for behoof of his .creditors, conveyed-his heritable eftate to-a-
truflee ;. and in a deed of acceffion to-this conveyance all hiswcreditors concarred.

But the truft-right did aot fpecify the debts, nor was the truftee infeft,

- One of: thefe- cyedators was Ebenezer. Hepbum to whom, again, Grierfon was-
a creditor,

- After the truft:conveyanee, but before: the tm&ee had- procceded to {ell thofe
{ubjefts, Grierfon laid:an arreftment-in his hands .and; when the fale was over;
infifted in a procefs of: furthcoming, T this a&ion he was oppofed . by Ramfay,
in the charader of traftee-forthe creditors of Hepbum, who had likewife become

bankrupt ;. Ramfay. obje@ing that the arreftment was. inept, fir/, becanfe it had.
not been ufed in the hands of the common debtor himfelf, but only of his truftee 5-
apd, 24ly, becaule no moveable effedts remained. at the time in the truftee’s poka-

-
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No¢ 84.  feffion; and ‘though he was vefted in the heritable- fubje&s yet that thefe could.
not be attached by that perfonal diligence. . ‘ '
“The Court had no difficulty in repelling the firft objeion ; but, with refpe&t
" to'the {fecond, they ordered a hearing in prefence on this point, ¢ How far an ar-
- reftment.in the hands of a truftee, to whom an heritable eftate is difponed for
- payment of creditors, is a habile mode of diligence to affe@t the proportion of the
price of faid eftate correfponding to the debts due to any of the creditors, though
»the eftate was not fold at the time of the arreftment.’

- Pleaded for Ramfay agam(t the arrefting creditor, No heritable fubje& is ar-
- reftable. Prior to the flatute 1661, cap. 32. which declared bonds bearing an-
nualrent moveable, except quoad fiscum et relictam, fuch bonds could not be ar-
refted ; Durie, July 29. 1634, Laird of Lugton contra Creditors of Difhington *.
And afterwards a particular enaétment by the fame ftatute, cap. 51. was neceflary
to render perfonal obligations in heritable bonds, even thofe on which infeftment
had not followed, fubje& to arreftment. Now, in the prefent cafe, there exifts in
the truftee a complete heritable right, though perfonally vefted ; and if a {pecial
“ftatute was requifite in the above-mentioned inftances, it would certainly be
-much more neceflary to render an heritable right like this a fubje of arreftment ;
for otherwife every perfonal right to’lands would be arreftable, whereas adjudica-

- tion is undoubtedly the only mode of attaching fuch fubje@s.

Answered, The thing arrefted is the intereft of Hepburn, a creditor under this
truft-right ; and all the argument on the other fide of the queftion proceeds on-
the erroneous fuppofition of that intereft being a fhare pro indiviso in the heritable
fubje@s conveyed. On the contrary, the whole intereft of the creditors by the
truft-deed refolves into a claim of accounting againft the truftee. The cafe is
fimilar to that of the creditors of a particular partner in a company, who may at-
tach by arreltment their debtor’s fhare in the company-ftock, although it be
compofed of heritable fubjets.

Observed on the Bench, Were the idea of a pro indiviso intereft accruing to
creditors in the whole eftates conveyed to truftees to prevail, it would render the
execution of truft-rights inextricable. The effect of the truft-deed now in quef-
tion was not to give fuch an intereft, but merely to found againft the truftee a
perfonal action arifing to the creditors from their jus crediti in the eflate of their
‘debtor, in order to make him account to them for his intromiffions. This jus
credizi could not be affeGted by adjudication ; and therefore is the fubje& of ar-
reftment ; for by one or other of thefe diligences, a creditor is entitled to attach-
every eftate belonging to his debtor. Accordingly, where the eftate of a com-
pany is vefted in a truftee, arreftment will carry to a creditor a fhare in that cflate,
whether heritable or moveable, indifcriminately.

Tue Lorbs repelled the objections to John Grierfon’s arreftment, and fuftained
the fame as fufficient to affect the dividend of the proceeds of the heritable fub-

_jeéts which belonged to Dickfon; and which proceeds are now in the hands of

* No 35. p. 699.
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Robert Maxwell, the truﬁee, eﬁ'exrmg to the debt due by Dickfon to Ebenezer
Hepburn.” . :

Lord Ordinary, Gardenston. " For’ Ram{ay; Crostie, Corbet.
For Grierfon, Jlay Campbell, dlex. Fergusson.

L Fyl. Dic. v. 3. p. 41. Faec. C’oIN0108p 203
Stewart, R

1984.. December 11. Rogmr DAVIDS_ON against DaNIEL MURRAY,

‘DuncaNn MacrarLaNe fubfet a houfe, of which he was the tenant, to Peter
Wilkie, for a definite period ; and, alongft with the houfe, he let the greateft part
of the furniture, which was his own property. On Macfarlane’s removal, accord-
ingly, Wilkie entered into the {ole and exclufive poffeffion of the houfe and of

the furniture.
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Dav1dfon a creditor:of : Macfarlane s, arrefted the furniture as in Wilkie’s pol-

feflion ; and a fequeftration. of Macfarlane’s effects was likewife awarded ; but this
happened more than thirty’ days pofterior to the arreftment. A competition,
however, enfued between Davidfon and Murray, fator under the fequeftration,
which depended on' this pomt, Whether or not the above arreﬁ;ment was a habile
and effetual:diligences -~ ' .

. Tue Lorp Orpivary found, That arreﬁment in thxs cafe was an 1mproper and

mﬁpt diligence ; and:therefpre: pmferred the fadtor.” . v . ¢

- Thia réclaiming petition it waspleaded, All moveablc effeds of a debtor muﬂ: A

be fub}e& to the diligence either of arreftment or of pomdmg The operation of
the laft is: an .immediate. and complete transference of property ; and, by confe-
quence; the. proprietor’s right of poffeffion is here prefuppofed. The forms, too,
by which this’ diligence is executed, indicate the fame idea ;- there being effential
to thefe, ithe affuming:of - poﬁ'eﬂion and the carrying of the goods to the market-
crofs.. :.For to deprive, either dunng a longer or a fhortér period, of a pofleflion
which hie holds by legal right, any one man for th: debt of another, whether the
proprietor or.not,.would be a violation of juftice. As this arreftee, then, had fuch
a title to the exclufive pofleflion of the fubjets in queftion, it follows, that hére
pomdmg could noti_take place —Arreftment, on the other hand, is undoubtedly
the pr0per dﬂlgence to attach moveable: eﬁ'e&s whether fungibles, as money, or
ipsa corpora, while in the pofleflion of thied parties. It has indeed been queftion-
ed, whether they could be arrefted in-the hands of a mere depofitary, fince he
might not be‘deeme(} to hold the proper pofleflion ; but, even in that cafe, this
ailigence was found competent; 1oth December 1760, Creditors of Appin, No 9.
p- 749. An incongruity has been figured to arif¢ in the arreftment of houfehold-
furniture, from the embarraflment to which the temporary occupier of a reom in
another perfon’s houfe might be thus expofed ; and it has been likewife fiid, that,
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