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To all which it-was answered: That an accepted bill was. a complete-writ, iz
suo genere, as much as a bond duly fubfcribed with witnefles_ attefting, By the
act 20, Parl. 3. Charles II. ‘the date of a bill is probative, to make annualrent
due thereon, even with refped to third parties ; and no reafon can be given, why
the date of a bill thould be probative in one cafe, and" not in another: That if
bills do not prove their dates, they, by the fame argument,; can prove nothing at
all : That there was no manner of. analogy betwixt billsand holograph writs ; for.
holograph writs prefcribe in twenty years, by exprefs ftatute; but, Sir George
Mackenzie obferves, upon that ac, that the Parliament abfolutely refufed to.
limit bills to that time. Holograph writs prove not their dates againft any- third:
party ; and, if bills were no better than holograph writs, with regard to their.
dates, they could not compete with an affignee, or an inhibiter; nor in many.
other cafes ; which would be altogether abfurd ; and was never before pleaded.
In fine, If bills did not prove their dates, they would be rendered ineffeGtual, and-
of na ufe in commerce.

TrE Lorps found, That accepted bills prove their dates agaln{f the acceptor’s
heirs. See Thls cafe by Lord Kames, woce Proor.

Reporter,, L_org{ Royston.. A&, Arch,. Steavart, j lun,. Alt. ]d. Bosavell. Clci-k, Hal/.
o - : : Edgar, p. 18s.
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'1481.. November 21.. CoriNn CameseLL of Carnbeg against James CAMPBELL.

DonaLp Cameserr of Balinaby, a captain in the Argylethire regiment of High- -
landers, being ordered upon foreign fervice, and waiting te embark at Greenock,
found himf{€lf unable to difcharge fome prefling demands which were made upon
him. James Campbell, however; agreeing to advance the money, Balinaby drew
two bills,in his favour upon Colin Campbell of Carnbeg, to whom he liad'already.
difponed his whole eftate, under a power of redemption. B

]ames fent the bills by exprefs to Ilay, where Carnbeg refided, and he, per-.
ceiving that his friend’s fituation-would-admit. of no delay, immediately accepted:
them.; but as he had' no effe@ts of the drawer in. his hands, inftead of returning
them to James, he tranfmitted them to his own agent. at Greenock, with orders:
not to deliver them, unlefs Balinaby would agree.to give up his.power of redemp-
tion ; and, at: any rate, to- keep them in his hands.till that. gentleman sbou/d be -
clear away for America. At the fame time, he wrote to James, informing him:of
what he had done, and referring him.to his agent for the conditions.of his accepa-
tance.

. Balinaby having abfconded before the exprefs returned’ from Ilay, it became-
impoflible to procure his confent to the terms propofed. The bills, however,

weze forced from Carnbeg’s agent by a decree of the fheriff'; and being after-.
wards indorfed by James, the effect of acceptances, so qualified, came to be confi-
dered, in a reduction of the Sheriff’s decree, brought by Carnbeg, and in an adion
againt him, for payment, at the inftance of the indorfee,
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Pleaded for Carnbeg To lmpofe an obligation upon a pér’fon without his con-.

fent, “is adverfe to the firft prmcxples of Juﬁlce ‘Every man is “entitled to chufe
whether he will oblige himfelf or not, and ‘is 4t hberty to adJe& what condmons
he pleafes to his obligation.. ~
That a bill, therefore, may be accepted conditionally, is cléar ; and, among mer-
chants, nothlng is more commion than fuch acceptarices ; Harcarfe, p. 36. Poftleth-
wait, woce Acceptance : Law of Bills of Exchange, .30, 31. Tt has been equally
well underftood, fince the point was séitled by Lord Ha rdwicke, in the cafe of
Lumley and Palmer, that a bill ; may be accepted &y Ietier, or ‘éven verbally ; and

if fo, a condition may, in the fame way, be adje@ted to'the acéeptance.

When the bills in queftion arrived at Ilay, Carnbeg was undei' rio obligation to

accept them; becaufe the fub_;eéts dlfponed to him, under reverfion, being already
more than exhaufted, he had no effeés belongmg to Bahnaby in‘his hands. His
acceptmg the bllls, therefore, ‘wis a voluntary adt : He ‘was entltled to propofe his

" conditions ; and if thofe conditions were not complied with, he had a right to

with-hold his acceptance.

On the other hand, it may he admltted that ]ames Campbell the holder of
the bills, was not bound to take any but a ﬁmple unquahﬁed acceptance “and if
the terms propofed were not agreeable to him, he might have held the "ills as
refused, und protefted them for ndn-acceptance. But this' was the fartheft he
could go ; and he was not entitled to avail hittifelf of the acceptance procured
from GCainbeg, while, at the faine time, he rejected the eondition of that accep-
tance,

Had the parties been-prefent-tegether-en this eccafion; it-is evident that James

Campbell muft either have taken the acceptance qualified, in the manner propo-
fed, or he muft have gone without it ; and altheugh circumftances rendered it
neceffary that Carnbeg fhould fign the bills as acceptor, before he had an oppor-
tunity of ¥rowing whether o not 'his tetmis would” ¥ agteel to, thid midkes'no
difference in the rights of parties. Tt was iricdfhbent on James to have fignified
his difapprobation zmmedzate{y to Carnbeg’s agent. In that cafe, he might at
once have got up his bills, poh dgteeing to cancél’ ‘Carnbeg’s fubfctiption, which
every acceptor is entitled to do before the bill goes out of his pofieflion ; Forbes
on Bills, ¢. 5.4 13. Poftlethwait, L ¢, ; and whlch ought to hdve been done ‘hete,

as theé holder was unwilling to take a condltlonal acceﬁtance

" Arniswéred for the defenders: It is ri6t ‘of the fhfail‘éﬁ confeqdence wh‘etﬁer ‘
Carnibeg 'had value'in his hands or ot 3 for, by ‘actep‘"tihé ‘thie’ bills, he’ unquef
tionably’ became Tidble to the onierous holder of them. C’arnbeg was; ‘o doubt; "
at liberty to have accepted the bills, or to Have refufed ‘thém; as he pledied ‘bt

>>>>>>

he had no nght without ‘the holders ‘confént, 'to'adjedd any ‘¢ondition’tb His ac- -

cepfance.  Bit, in fadt; 'the bills hedt'a ;z‘mple accéf)t’a‘rrcé \InQuahﬁed by any re-
firainit, 6t exception, whatfoever ; ahd’ frich ‘dicepthfice, hleing ice' ddhibitéd ‘toa
bill, cannist ‘afterwards be eréher dltered of revoke& Law of 'Bi

9C2 2

lls of Exthange,
p. 35. It was therefore incofiipétetit for' Cambeg’ a&ér hiving accepted the bilts
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in queftion simply, to qualify his acceptance with the conditions. contained in the
letter to his agent. It was equally incompetent for James Campbell to have
agreed that the acceptance fhould be cancelled on any account. He had no
right to discharge Carnbeg, who, by accepting the bills, conftituted himfelf the
proper debtor, and rendered Balinaby’s obligation, as drawer, only subsidiary..

But, at any rate, Carnbeg was culpable in retaining the bills, or in diredfing his
agent to keep poffeflion of them, till Balinaby fhould be gone. He ought to
have determined pofitively, either to honour or to difhonour the draughts. Had
he returned them unaccepted, James Campbell might immediately have had re-
courfe againft the drawer ; and, by with-holding them.improperly, Carnbeg be-
came anfwerable, even although he had not accepted..

Observed on the Bench: The obligation of a bend; already figned, may be
qualified before delivery : But the acceptor of a bill'is-not entitled to retain it an
hour, or to adject any condition to his acceptance, without the holder’s confent.

It is the holder’s document of debt againft the drawer, and muft immediately be

returned to him. 7
‘T'he Court adhered ta the Lord Qrdinary’s interlocutor, ¢ repelling the reafons
¢ of reduction in the action at €arnbeg’s inftance, and decerning againft him in
“ that, at the inftance of the indorfee.” '
Lord- Ordinary, Alva. A&. Blair & A. Abercromly,. Alt. Cullen,
€lerks, Tait. & Home.. v :
Fol. Dic..v.. 3. p..77  Fac. Col. No 5. p. 10,

—

SECT. X.

"Effed of Fraud on the part of the Drawery and of Falfe Defcription

of the Value.
1701.  November 14 CowaN against DoucLas.®

Cowan being a creditor to Walter Ewen, arreffs in the hands of Robert Doug-
Ias, and John Ewen his debtor’s brother ; and the fhid John Ewen-having depon-
ed.in the furthcoming, acknowledges, that certain. bills, drawn. by his. brother,
payable to him, were for his brother’s behoof ; and, particularly, a bill for L. 100
Sterling, drawn upon, and:accepted by the faid Robert Douglas ; whereupon he
infifts againft Douglas for payment of the fum in his accepted bill, which was in- -
ftructed, by John Ewen’s oath, to be for the behoof of the common debtor.

It was alleged for the defender : That he was over-reached and enfnared to ac-
cept the bill, in fo far as he having employed Walter Ewen, then in London, to
buy certain merchandife for his ufe ; and having engaged - himfelf to the mey-
chants who fold the goods, the faid Walter draws a bill for the value of the goods,



