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(FORMALITIES of. the DILIGENCE,)

and as the defender knew this defcription could only apply to his grand-father, No I 3..
he was therefore fully certiorated of the perfon to whom.he was to enter by that
defcription; and utile per inutile non vitiatur. 2do, Hugh Rofs the father, was
liable pajive to the grandLfather's debts; and though the grand-fon had only
been charged to enter heir to his father; yet he would, by not renouncing, have
become liable for all the debts due by the father, whether of his own. contrackt
ing, or as reprefenting the grand father. 3 tio, At leaft the adjudication ought to
be fuaained as an adjudication cognitionis caufa, agreeable to the decifion 27th
February 1684, Dunlop againft Brown, (See p. 46. Quarto Didionary,) and to the
judgment given in a late cafe, in the ranking of the creditors of flinminity.*

Anfwered for the other creditors, That there was undoubtedly a very material
error in the form of leading of this diligence, which muft be fatal to it in a com-
petition among creditors; and that there was fomething more here, than a mif-
take of the defignation: For, in the letters of fpecial charge which followed upon
the decreets of conifitution, the grand-fon is charged to enter heir to both father
and grand father. To the fecond, That the paffive title there mentioned, might
have availed to eftablifh thefe debts paflve againft the- father, either upon a
charge to enter heir, or upon a proof of the paffive titles; but they having ne-
ver been conflituted againft him, could not, by any form known in the law, be
transferred againfi the infant grand-fon, upon a general charge, to enter heir to

him, To the tbird, That the cafes quoted are foreign to the purpofe. In them
the decreets of conflitution were in every refped regular and formal, but were
obtained againft infants in abfence, who were therefore entitled to be reponed in
fo far as-they had not renounced, but no faither; as. upon a renunciation being
produced, decreet of conftitution mufl have gone forth againft them: But here
the decreets of conflitution are funditus void, as proceeding upon an erroneous
general charge.

-'IHE LORDS found the decreet of conftitution void, and. confequently the ad.e
judication following thereon null.'

A&, Lockhart. Alt. Brown & Firgufon.

Fol. Dic. V. 3* P- 7. Fac. Col. No 155. P. 23E-
Walter Stewart.

1184, 7ine 27.
The CommoN AGENT: in the ranking of the Creditors of-Pinmore; against JEA.N

and FERGUSIA KENNEDIES.
No 14..

JEAN and FERGUSIA KENNEDLES, adjudged-from. Robert Kennedy of Pinmore, Adjudication.
of a tack

all and hail a tack, dated of the lands of. Daldowie fuftained,
though the-
date, the.

There is a cafe n this ranking, colleaed p. 129. of this Volume,- and another under Hiril
band and Wife.. See General Alphabetical Lift of Names.,
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I and others, granted by , to the faid Robert
' Kennedy, of ,which there are years flill to run, from the texm
' of next to come.'

To this adjudication the common agent objeled, That it did not fpecify the
date of the tack, the granter of it, the term of endurance, nor the fituation of
the lands.

THE LORDS repelled the objedion.'

Lord Ordinary, Alva. For Jean and Fergufia Kennedies, Georg, Wallace.
For the Corhmon Agent, George Fergufon. Clerk, Orme.

Fol. Dic. v. 3. p. S. Fac. Col. No 163. p. 254-

GENERAL CLAUSE in APPRISING and ADJUDICATION.

1673. NoveNber 2r.

FAIRHOLM against RENTOUN and the Countefs of LEv EN.

THE Earl of Leven having granted bond, of 2o,0o merks to the Laird of La-
mertoun, with an infeftment ef annualrent thereon, in the barony of Weft Nifbet;
The fame being apprifed, firft by Mr John Fairholm, he charged the Countefs, on
the apprifing, to receive him; and, thereafter, it was apprifed by Rentoun, Juffice
Clerk; and the Countefs having raifed a double poinding: In the competition, it
was alleged, for Mr John Fairholm, That he ought to be preferred; becaufe he
had the firft apprifing, and the firit charge. It was anfwered, That, though Ren-
toun's apprifing was poflerior, yet it was preferable; becaufe infeftment had pro-
ceeded thereupon : and Fairholm's charge was informal, and null; becaufe the
Countefs was charged to receive him into the lands; whereas the right was an
annualrent furth of the lands, which is a diffind right from the lands, requiring
diflinat folemnities; neither did the apprifing apprife, or adjudge, an annualrent;
nor did the horning charge to infeft in an annualrent, but to infeft in the land.
Whereupon, the Lots found ah eady, That the charge was null; and, if the
Countefs had given obedience, and infeft Fairholm in the land, and Rentoun in
the annualrent, he would have had the only right. It was replied, That apprifers,
who cannot know their debtor's rights, can do no more but apprife the ground,
right, and prope(rty, and all other uight; and, if they charge accordingly,
it is fufficient to reach an annualrent, or any other jult right: and there is more
in this cafe, for the apprifing is not only of the property, and all other right, but
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