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_ MfMurra:y ﬁfterwards preferred amotHnr"petxtxgn, settmgjiomh,L :thene bemg
réasan ‘to apprebend thit the influence of .the' sanbe cpersons would in-ancther
shape be still exerted to prevent the success of a new sule and thereford pray-
ing, That Mackwhan might -be: found liable to pay’ a pmce to'the fu}l extent
eﬂhis commission, 7. ¢: L. ’gJo(aboye«the upsét onme, iy T L oy 3
»The Court were of épfmob That'it was. just; besxdes. annulhng the sale, to
giaht reparation of ihy othét f&aﬂéage which could be. qualified as arisitig -from
the: combination ; arid é&’Mh‘ék%an in terms.of the articles of roup, oh ex-
‘ceeding, by L 5, ‘the hxghest offer of Johnston, whose: mdmmum was-Li- 210
above &m -updet price; miust- ‘have beén preferred to the' pﬁrchese, RN
“THE ‘LORDS‘ th%ref&réi Tourid Maekwhan hable in paymdnttbf L 5r5
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“1784 prruary 3. ‘ PALMER agazmt HUT’I‘ON. ;,.

A French prwateer havmg captured a shlg, of whch Hutton wz;§ }ﬁaété’ﬁ
TE togcther Wu:h hls Crcw were kept prlso;lers aboard the pnvateer, and. hig
vessel was sent into port Meanwhlle the pnvateermade prxze on a}nother sh;,p,
which had been abandoned bgdthose en board of her, and Whl?}d bQIQn‘ged’r 9
Palmer. It seems, that now the French CaPtam unwdlmg to spate hands for
the manning of the second pnze Wh,lch was. but of émal Vahge, T ﬁ;ﬁ; dexerq
mined to sink the vessel; but afterwards it was agreed betwqeq hun a?.d Hut-
ton, that the latter should purchase “her at the ra,te LOf 1 150, guineay, QOnpe-of
‘Hutton’s crew was retained as a hostage in secur} Jy ‘of the fpﬂ‘fFthllS With the
rest he himself returncd home in the shx;g bfiqufig 'ibng with; hup, I;é;;he
hand-wrltmg of the Eremch CaPtam a sort of certxﬁca.te Q‘,QB baﬁgf’”{& 1 SPECi-
fying the particulars above-mentxoned Havm$ . this, whole jtrantaction -
consxdered himself to" have made a lawful Purchase for hls own behoo,f ;;Llone,r
) Hutton, Wlthout acknowledgmg any interest in Pa‘fmerA employed the shlp as

" his absolute Piroperty " Palmer, on the other’ hand, as soon. .as he got notice of -

the aﬁ'alr rec almed her by an action in- the ngh Court o’f Adnuralty, Wthh
afterwards came by snspensmn before the Court of §ess1,on._ Y ,
Pleaci’ed for the pursuer, The defcnder is bouxfd 10, Heliver up, wnhout any

recompence or gratuity, a ship of Wh{Ch the puxsuer is the only lawful owner., -
The- defender could not acqmre a raght to the vesseL by gny contract with thc ,

captors 'All states deem war.

unjust on the parf o“

Ay

thex.r anta]gomsts, for

every state asserts the justice of its own cause. Hence & capture by, the ene-

my is always a wrongful act, from Whlch na nght can spnng, and. by thch
no property .can "be transfetred ; ¥7id, Bynkcrsﬁoek Iib. 1. cap. 3,de statu belli

inter hostes.  Thus, m respect of our country and xts laws the capture in
Vor. XXIII. =~ C 753G
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question was injustice and rapine, and .the captdrs mere leat:ors of the pur-
suer’s property, who being themselves destitute of right, could- impart none to
the defender. This conclusion: is not less justified by expedience ; for other-
wise the chance of re-capture, which naturally continues, during the warfare,
(Stat. 4th and 5th of William and Mary, cap. zsl)uwopld be lost, and scope
gwen to many t’reasonable frauds. It W trye,. that Lt -the. eye of the power
unjust in the, extreme, appears a result of the prmm:ple Q£ retahauon so pept
fectly cqultable and. r;ght that o modu.r acquzrendz domz/m can; be more law.-
cognise the 11ghts of War on elther suie,‘gnd acqulre, proger’cg taken in, 1t Sull
however, to gwe a :]ust title to the purchaser a prevxous condemnatlon in the
courts of law of the country of the captors is necessaty § s0'that were the de-
fender even the su‘bject of 4 neutral power, he ‘could not plead this as a valid
sale. See Benton contra Brink, 23d July 1461, .zace. Prisk ; Burrow’s Reports
Goss contra Withers, 23d November 1758.

As, therefore, the defendér'can claim no right of property in the pursuel $
ship, so neither is he entitled to any recompence from, him, much_less to re--

4 payment of the price stipulated by the French Captain, which i 1s almost equal

to the value of the vessel. An’ 111ega1 bargam as_that betWeen the latier and

‘the defender Was ‘tan never be the foundation of ‘any claiin ih a court of law.

It is an evil mdeéd Wwhich may be conmdered as falling under the sanction of
the late statute, prphxbmng the ransommg of British’ shlps Nay, though the
transaction had heen Iess unlawful, the defender who even pretends not to haxe
acted on the pm'suer Ch behalf but - for hlS ‘oWn interest alone, seen‘ls hardly en-
titled to the character or nghts of a negotiorum gestor.. '

Anxwef’ed It tras ‘been admitted, that, by eapture in war, ploperty is s0 f'ar
transferred, that the subjects of neutral states may ldwfully acquire it by pur-
chase from the ca'ptor “and this concessioti ought fiot ‘to have been Jimited, by
suppesing the neeessny of any antecedent condemnatlon of which the sole ef:
ficacy is to’ asoettain the dona fides of the puxchaser and strengthen his title -
against future challenge. The right of the eaptor results immediately from
the seizure of his prize, independently of every other cxrcumstance, such as

deductio intra presidia, Voét. ad tit, nge.rt de captiv. § 3. Now, why may not

a British subject place himself in competition with strangers at the sale of, Bii-
tish property taken in war’; or, purchase without such competmon and'do so

at sea, as well as on shore? If no good reason can be assxgned for these re-

straints, then is the defender the true proprietor of the ship in question. The
statute alluded to’ relates only to the ransoming of vessels by those in whose
possession they’ are taken and as to the argument concerning fraud, it is-evi-
dent that there is not Any room for that suspicion in this case.

If, nevertheless, the pursuer shall be supposed entitled to reclaim the pro-
perty, the defender must have an equal right to a recompence for effecting its
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restoration. ” This equxtable elaim js mt 1o be forfelted by:the meﬁicacy of the

‘Szer. 34, ' '/;

sale, which, on that Buppesition, influences only his right of property. ‘Nofraud °

in his canduct, nor any criminal act ha§ intervened to: 1 Llwibgqen ‘and
it is of no consequence, that he acted on the idea of acquxrmg a right to him-
self alone ; as the effect: ‘produced, not its motive, is the: gronnd of that claxm.
Neither is he requiring in a court of -law, the fulfilment of an.illegal contract 5
he demands a Just recompence ‘only, for.a pecuniary benefit-optima ﬁde con-
ferred by him. ~ That recompence, if it ‘excéed not the value of such benefit,
ought at least to be suflicient tosave: hxm?rom loss ; foxr itisia great maXxim of
equity, that zemo locupletior fieri debet altena.r damno. " To:this degreé, the de-
fender consents to moderate his demanid ; rfequiring nothing .more of the pur-
suer, than rchcf from his engagement 0 the captox:, by rewdehvery of the host-

P 5o -
. i

agxe-.. e Lad
Th.xs ‘cause, was: wPorted 10 the Gom't: by the Lérﬂ Ordmary E .When consi-

d;ermg the statute against ransoming ds entirely. out 6f the question, - .

~ % Tur Lorvs found, that the praperty of. the ship in dispute was not' trans-

" ferred to the defender by the sale made to him, and that the pursuer is'still en-

- titled to reclaim or recover the said ship ;- ‘but found, that the defender is en-

titled to.a: remmpence for <his’ brmging the ship within: the pursuer’s power to
reclaimit’; .-and remijtted to the Lord Ordznary m cali and hear parties® procu.

rators on.ithe extent of that. recompcxice.

BethpaTmes rsclaxmea against ‘this mterlocuwr the pursner 50 far as5.a re-.

compence Was to be allowed to the defender, ‘and the Iatter in as. much as'the
pmpeﬂy was adjudged to thé formers - LN Dol raaw :

- On advising mutual petitions and "answers,- thé Com:t adhered modlfymg'

the recompence to ‘the..amount of “ithe legal salvage premium ascertamed by
the statute to re-captors, together w1th the expg-,nse Iald eht on the vessel.,”
Alt A/ed. /lhrtromﬁj C*erk, Rokrtmn_.
Fac. Gol. No 140, p. 219,
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GRAN’I’ agamn’ D-W‘IDSO\I.

ﬂ(" oy on

17’86 Aﬂgwt 2. '

WILLIAM DAYIDSON hang bcen gmlty df fm‘mcatten ‘agreed to pay to. Gre-
*_gor Grant, the kirk-treasurer .of - the_ parish in-which be resided, -a small sum

for behoof of the, poor; intending, in this manner, to quash any action which

might have been instituted against him in the civil courts, for the penaltles im-

~ posed by 1661, cap. 38 and hkewxse to prevcnt his ‘being prosecuted before
. the tribunals of the church. = §

He afterwards refused fo fulﬁl this agrcement on the ground of iis

illegal ; and

being
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