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A bill pre-
-scribed found
due, the debt-
or acknow-
Jedging the
.debt, but ad-
ding that it
was for wine
which was
useless, and
which had
‘been admitted
by the credi-
‘tor to be so.

by the supposed creditor’s oath, where no reference is made to it.
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would have been an intrinsic quality ; and possibly the same would have been
the case, if he had expressly-swore, that, at any subsequent period it had been
agreed, that the board was to impute in payment of the bill ; but as he has

~only deposed, that at the distance of three years, an agreement was made for
~hoard, without adding that the board was to be imputed in payment of the

bill ; this has no immediate relation to the original loan; and therefore the
claim for board stands entirely upon the footing of a ground of compensation
uncennected with the bill, and of consequence must be otherwise proved than

The same
observation holds with respect to the other furnishings said te have been made

'to the defunct ; and the alleged promise made by Maclure, not to demand
-payment of the bill, is equally extrinsic. The whole decisions appealed to by
‘the defender, differ from the present case in this, that in every one of them,
:the quality-was immediately connected with the ground of debt; whereas here
‘the quality adjected by the defender resolves clearly into a claim of compensa-
“tion ; and it is established by a variety of decisions observed under the pre-

sent title in the Dictionary, that such claim is extrinsic.
¢ Tue Lorps found the quality of the oath extrinsic ; but found the defender

.entitled to retain the sum in the bill, until the charger or his cedent account-
.ed to him for two seventh parts of Michael Maclure’s executry ; and found the
‘defender entitled to plead compensation on such articles of furnishings as he

had already instructed, or could instruct, that he had laid out on Michael
Maclure’s funerals.’

Act. Montgomery. Alt, W. Stewart. Clerk, Kilpatrick.

N Fol. Dic. v. 4. p. 206. Fac. Col. No 21. p. 38.

-

1784. November 19. Duncan RoBerTsoN against Joun CLARKSON.

RoserTson pursued Clarkson for payment of a bill which had undergone the
sexennial prescription ; so that the debt contained in it could not be proved
but By the oath or the writ of the debtor. What the latter alleged, and offered
to depone, was, that the only value he got for the bill was-a quantity of wine,
which on trial he found to be totally unfit for use ; That he recently intimated
this discovery to the seller, who satisfied with the information, signified how
unnecessary it was to return the wine, as the price of it would not be demand-
ed ; and that in a vain attempt to meliorate it, Lie had expended a considerable
sum. Accoidingly these allegations were understood as if made upon oath.

Pleaded for the pursuer; The defender has acknowledged the debt; and
though he Lkewise alleges that he suffered loss from a defect he discovered in
the quality of the wine, this exception, which is really a plea of compensatians
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ig.extrinsio 10 ]ijggd.m_i_ssjgg, and cannot be established but by a separate actidn.
. dusavered ; Ip a2 fuestion which relates to the constitution of a debt, it ean-

not be an extrinsic exception, that the debt never existed. And this is-truly

t};qp{l,ea of the @efender, who only says soin explicit terms when he describes the
absolste uselessness of the- suhject; from the real valye of which alone the debt
cenld Bave arisen ; and who affirms that he recently made an offer of return-
ing the wine, which was refused.

- Fgz Lorp ORDINARY ¢ sustaingd the defence of the sexennial prescrxptlon ,” :

bm; the Court aliered that interlocutor, and

“ Repelled the defence of prescription.”

A rggl;mm,mg pegmon fox-' the defender was aﬁerwards refused, without an-
ﬂWrel'S [ TR - : : .

Lerﬂ Grtﬁnary, Anhrvz/fq “Act. y Grant. Al D. Ar}ri:trbng Clerk, Muzm. -

'.S’: S 1"01 ch v. 4. p. 206, Fac. Col. No'156. p. 279. .
1799: }’uﬂe 99 ' ;Au.&MWR;AﬁKINE against. TﬁOMAvaADAIR .

In 1796 Adam Rankine brought an action against. Thomas Adaxr writer to -

the signet, for payment of a bill, for L. 100 payable one day after date, which

the. defender had gtanted o Wdham Momson in 1788, .and to which the pur-

suer had nght by indorsation; ©

- As the. bill was. pre;gnbed, rest;ng Qwing was refer-ted to 'the' oath "of the de-
fcndcr .

Hx,s deposdxon bore, that the ‘debt in the bxll was orlgmally constltuted by a
b;ll ta- the. father of W;llxam Momson ; that old Morrison and his wife posses-

seda sma}l farm belonging to. the defender, on a lease to the longest liver of .
- them, containing an qbligation to. support the houses and fences ; that upon .
old Morrison’s death, his widow acqun:ed right to the bill ; and that at the joint _
desu;e of her anﬂ of her son Vhlham Morrison, it was. exchanged for-the bill .
now claimed for, on the defender’s receiving a positive assurance from Morri- .-
‘son, that the stipulations of .the lease shopld be. punctually performed ; that -
the arrears- of rent now ammmted o L 21%, and the- defender supposed it
would require at least L: 30 to put the sub_lects in the state of repair required .:
by the lease ; that these claims . -had been allowed to lie .over, .on. assurances .
from ,Mernson that they should be deducted from the bill when-it came to be
settled ; that trusting to the bill for his payment, the defender had done some
“business for Morrison, for whicli L. 13: 19: 13 were due.to him, and that with

.these deductions he was willing to pay the bill,
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