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tion alone.  Either a partial confirmation, 24th January, 1745, Credifprs of Mr.
Hugh Murray, No. 89. p. 8202.; . the possession of moveables, 3d February,
1744, Children of Baird contra Gray, No. 87. p. 14393.; the renewal of bonds, or
other vouchers of debt due. to the predecessor, 10th February, 1751, Spence
contra The Creditors of Alcorn, No.87. p.»3899.; the receiving payments or grant-
ing discharges; or, in a word, any act whereby the successors in the move.
able estate, whether nearest in kin, or general disponees, signify a resolution
to undertake a representatxon of the deceased, 10th March, 1769, Pringle
contra Veitch, infra, h.t. is effectual to establish in them the whole executry-
funds. By the general disposition, therefore, followed by possession of the lands
for which the bond was granted, the sums in question were completely transferred
to the general disponee, and fell of consequence under the sequestration of his.
effects..

Answered for the Executor-creditor : The nearest in kin, or a general disponee,
may indeed, without confirmation, acquire the property of particular subjects, in
consequence of attaining possession ; and it may therefore be here admitted, that
after payment, or a renewal of the bond in favour of the son, the creditors of the
father could no longer attach it as in bonis of their debtor. This mode of trans-

ference, however, is not, like that by confirmation, universal in its nature; the act

of possession being at the same time the foundation of the acquisition and the mea-
sure of its extent. 'The fund in dlspute tHerefore must still be viewed as the pro-
perty of the defunct; for the possession of the lands, which could not be attained
in virtue of a dispositionto the moveable estate, is altogether out of the question.

‘Mr. Richardson likewise endeavoured to found an argument on the terms of
the sequestration, which related as well to the effects of Alexander Orr, the father,
as to those of the son. °But the Court were clearly of oplmon, that a sequestra—
tion, in pursuance of the bankrupt statutes, was an inept diligence for attaching the
estate of a person deceased. It was likewise observed, that in order to bring this
debt under the sequestration, the factor, as in the right of Alexander Orr, junior,
should have used a confirmation gua disponee, or should have obtained a corrobg-
rative obligation from the debtor.

The Lords: ¢ preferred Archibald Shiells, in virtue of his confirmation.”

Lord Ordmary, Kennet. For Mr. Richardson, Lord (4dwocate Campbell, Wight.
‘ For Archibald thelk, .Batl/te, Hanymaﬂ. S * . Clerk, Home.
C. o Fal Dze. . 4= e 268 Fafg. Coll. No. 147, 1222’9
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Galdie, the nearest in\kin/, and general disponee, authorised Mr. Grant, out of

that fund, to pay his predecessor’s most pressing debts.

Within _two years after the death of William Galdie, Mr. ‘Grant accordmgly

disbursed the sum of £1091. Being then. sued by James Buchanan and John

Auld, as executors-creditors of William Galdie, for a much larger sum than re-
mained in his hands, the Lord Ordinary found, ¢ That the sum of £1219 Ster-
ling, acknowleged to be due to William Galdie at the time of his. death, was in
hereditate jacente of him, and eould not be diminished by the payments made by the
defender in consequence of .a general order from George Galdie, the nearest in
kin, or general disponee to the defunct ; seeing the said George Galdie had made
up no legal title in his person, “either by cenfirmation, or by obtaining decreet
against the defender.”

In support of this judgment, whlch was brought under the review of the Court,

The pursuers pleaded : The modern practlce, in order to facilitate the trans-
mission of moveable property by succession, has dispensed with confirmation, either
where possession of the effects has beer apprehended by those entitled to the exe-
cutry, or where, with regard to nomina debitorum, which are incapable of actual
possession, the successor, by obtaining payment, or a corroborative obligation in
his own favour, has been substituted in the place of the deceased. -~ But the secu-
rity of creditors, the primary and essential object of confirmatien, is still unimpair-.
ed. A payment by a debtor of a person deceased, though an effectual bar ta
every claim by the succeeding nearest in kin, will afford no defence against a cre-
ditor of the deceased confirming. . Hence a debtor in no case can be compelled to
pay without a confirmation of the whole debt ; a regulation surely altogether un-
reasonable, if the discharge by the nearest in kin were a complete extinction of hlS
obhgatlon. "

Nor, though payments to the nearest in kin were effectual, even against the cre
ditors of the predecessor, would it follow that such as are made to the creditors of
the deceased, by virtue of a general order from the nearest in kin, should be at-
tended with the same consequence. In the former, the act of receiving payment,
like the possession of corpora mobilia, may be considered as a complete transference
of tie property or right, while, by means of the universal representation thereby
incurred, the creditors of the predecessor acquire an additional security. But a

general direction to pay the predecessor’s debts from the proceeds of his own es=

tate, cannot be viewed as an appropriation on the part of the nearestinkin. And

as it can as little be thought to indicate his intention” to incur a passive title, the

funds may in this'manner be withdrawn from the other credltors of the deceased,
without the possibility of redress. It is likewise material, that no decreets were
here obtained, either by the nearest in kin, or by the creditors to whom the pay-
ments were made. - If that authority is requisite to an executor conﬁrmed, both
for liquidating. the debt, and as a notification to other creditors, a pro-executor, or
the mandataiy-of the nearest in kin unconﬁrmed cannot surely be in a better sie
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Answered for the defender : It is now a fixed pomt that possession of moves
ables, or the receipt of sums due to the predecessor, is sufficient, without confirm-
ation, completely to vest the right -in the nearest in kin, or general disponee.
No rule, however, could be more unjust, if limited to the interest of those entitled
to the succession, while the effects thus transfered to them were still subject to the
creditors of the deceased, as if no intromission had taken place. The inevitable
consequence would be, that a debtor to an opulent estate might be compelled, ag
the distance of 40 years, to pay a second time to those who, during that interval,
had trusted to the credit of the nearest in kin or their representatives.

That a debtor cannot be compelled to pay to an executor unconfirmed, proceeds

- on principles altogether different. 'The person supposed to be dead may be still

alive ; his moveable succession may devolve not to 6ne only, but to a variety of
persons in the same degree of propinquity ; or those entitled to it may have been
excluded by general dispositions, testaments, special assignations, or legacies.
Even the character of general disponee, though more readily discernible than that
of the legal successor, is yet subject to recal, or may be limited by posterior settle-
ments. A debtor, therefore, is permitted to require confirmation, not for con-

“ferring a right, but for authenticating that already established. He is not, however,

prevented from paying to the nearest in kin or general disponee unconfirmed ; and
a payment to a third party, in consequence of an order from them, must be equally
effectual..

Nor was a decreét at all necessary against the defender. An executor, whose
intention is not to incur an unlimited representation, is merely a trustee for those
interested in the moveable estate, and ought not to pay without the warrant of a
decreet. From neglecting that precaution, there cannot be a doubt that George
Galdie has become liable to the pursuers, as if the sums paid by his order to the
other creditors were still in medio, Ursula and Jean Smith contra James Marshall,
No. 60. p.2322. But the payments, in every other respect, are unquestionably

‘valid. Nor have the pursuers the smallest ground of complaint, since it was in

their power, in terms of the act of sederunt 1662, and the statute 1695, to pre-
vent every intromission which they conceived to be prejudicial to their security.

The Lords did not distinguish payments by order of a nearest in kin or general
disponee unconfirmed, from those made directly to himself; both being deemed
equally effectual to transmit the right in succession, and to operate a complete ex-
tinction of the debt. It was farther observed, that the general order inferred a
passive title, to the extent at least of the sums the pursuers might have drawn if
the payments had not been made : Also, that the pursuers might still challenge the
payments made to the other creditors, so far as an undue or partial preference was
intended. L

The Lords found, ¢ That in respect Adam Grant, “the defender, paid the money
in question to the different creditors of the deceased William Galdie, by order of
George Galdie, the nearest in kin and general disponee of the said William
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Ea‘bdxe, he cannot now be found liable to pay tlie money over agam to the pur.
suers as executors-creditors to the said William Galdie ; and remit the process to
the Lord Ordmary to hear the pursuers on their particular ob_iectxons to those
payments.” , .
Lord Ordinary, Gardenston. Act. Blair,, Mat. Ross. © Alt. Lord. Advocate, Campbell,
Solicitor-General Dundas, Mackintosh, Rolland. Clerk, Menzies.

Fol. Dic. v. 4. fr. 268. Fac. Coll. Nov 170. pr. 265.

November 26. |
Wirriam LENox and Others, against RoBERT GRANT.

1784.

Davip MARSHALL granted to Katharine Nasmith his wife, 2 general disposi-
tion, mortis causa, of his eﬂ'ects, among which was a bond due to him by Mr. Ro-
berton of Bedlay She again, after his death, executed a similar conveyance
emnium bonorum, in favour of Robert Grant ; but did not expede a confirmation as
. executrix of her husband. Grant however obtained himself confirmed executor
qua disponee to her ; and having given up in inventory the above-mentioned bond,
deduced, on that txtle an adjudication against the estate of Bedlay. - Afterwards,

in the ranking of the creditors on this estate, Mr. ‘Lenox and others objected to
~ the validity of that ad]udlcauon, and

. Pleaded : Confirmation is Aereditatis aditio in mobilibus; and Katharine Nasmith
havxng died unconfirmed, the bond in question still remained Aereditate jacente of
Marshall ; so that a title to it could not be established by a confirmation as execu-
tor of the former, in bonis of whom it was not. It would be inconsistent to_ sup-
pose that it could ; though indeed the confirmation of a person not entitled to the
“office of executor, will, as it is the sentence of a competent Court, stand good till
legally reduced, no such contradiction being there implied. It must at least be
admitted, that Katharine Nasmith had not the jus exigend. How then could this
be transferred by confirmation as her executor? T

Answered : It is clear, that if Katharine Smith, unconfirmed as she was, had
died intestate, her own heirs, and not those of her husband, would have succeeded
to the right of this bond, which therefore could be no lénger in bonis of the latter 5
a fact that alone shows the opposite argument to prove nothing, as proceeding on
3 puetitio furineifeii. The same circumstance likewise evinces, that the effect of con-
firmation, in such cases, is not to vest the right of property. Its only purpose then
must be to give. the jus exigendi; and of course it is an institution solely designed
for the safety of the debtor. A subject may, notwuhstandmg a general disposition,”
have been specxally assigned ; so that if the debtor in the subject were to pay or

deliver it to the general disponee, he might be obliged to render a second pay-
ment or delivery to the special legatee, Against this hazard he ought to be pro-
tected ; and accordingly the caution found.in confirmation affords him'the security
required ; after which he can have no interest nor title to dispute as before the jus
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