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A young wo-
sman,debauch~
ed by a gen=
tieman in
whose house
she lived,.
found entitled
1o damages,
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Some of the Judges expressed their disapprobation that the cause ¢ame be-
fore the Court in that shape, as they did not .approve, ia questions of this
kind, to discuss separate relevancies, and would have preferred judging of the
whole upon a proof before answer. They were, however, clear, that no ac-
tion could be sustained in this country for the breach of a simple promise, un-
less something had intervened, such as bespeaking clothes, &c. in expectation
of the marriage. - It was-also observed, that the defender’s drawing back was
no injury to the pursuet’s character, and. that the alleged calumny was of a
trifling nature, and not to be regarded.

~Tre Lorps allowed a proof.

Lord Ordinary, Monboddo. For Johnston, J. Fergusson. -

‘Clerk,v . For Pasley, A. Ogilvie.
R. H. _ Fac. Col. No 62. p. 188.
1785. Fune 16. Janer BucHANAN qgainst Francis Macnas.

JanzT Bucnanawn, while residing in the house of Mr Macnab in the quality
of humble companion to his sister, was by him got with child, Before this e-
vent, as he acknowleged, her character had been unblemished ; nor did she
yield to his embraces without a considerable degree of solicitation.

In an action of damages, brought by her before the Commissaries of Edin-
burgh, Janet Buchanan

Pleaded ; A man having debauched an unmarried woman, is obliged either
to marry her, or to provide her with a suitable dowry ; Exod. xxi. 7. et seqq. 5
Perezius, ad Cod. lib. 9. tit. 13. § 3.; Mathzus de Crim. lib. 48. tit. 3. View-
ing an intercourse of this sort as a breach merely of moral duty, the woman is
not free from blame ; but it is the man who is the aggressor, and who is indeed
to be-considered as principally guilty. To hiin the event is not immediately
productive of any patrxmomal damage ; whilst the woman, who suffers the irre-
trievable loss of reputation, is thereby at once precluded from obtaining in fu-
ture an honest livelihood. To compel the author of these evils to save the wo-.
man from poverty or prostitution, to. place both parties on a more equal foot-
ing, and by these means to check,in its origin, a cennection so hurtful to socie-.
ty, are objects equally of justice and public utility,

The protection due to the pursuer frem the person by whom she was sedu-
ced, contrasted with the many solicitations which he used, tends strangly to

confirm the present claim.. If, in pecuniary rights of the most trivial concern,,
breach of trust is.ever accompanied with an obligation to restitution, it never
can be imagined that cur law has here neglected to provide the means: of re-
dress, Nor are precedents w antmg, in which the Court of Session has i mter-~
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posed in simiac. cmumstamcns, Ist chmber x749, Lmnmg conira. Hamllmn No 12..
Nogpnggm.ii IR P Do ‘ AU
- Answered s A eourt of equity. has pmwcr to mterpret or. to gwe a Just eﬁ"'ect:
to Jegal contracts. But fram-an act illicit.in its. pature, even though preceded
by an express: agreement, no action can arise in favawr of the: offending’par-
ties, - Sutely then an obligation will net, in the prezent case, be implied in e-
quity, to which, if grounded on a special pacuou, 2 caurt of equity would re-
fuse its sanction. . Dict. vore Pactum fLLicITUM, 0

Nor indeed could- such an exercise of equrtable Jnrxsdxcuun be defcnded on

, principles either of - justice “or true policy. On the part of the man, it is true,
the first advances are made to an intercourse of this kind ; but is not the wo-
man equally culpable, who does not' instantly discowrage: those advances? The
consequences; too, of ap. illicit-amout, far from ‘cduntenancing a-claim like the
present, ought to have a quite. different tendency ; since it is fronx these alone,
in a very high degree, that female chastity derives its safety. - . -

A demand of the nature of that here urged, if at 'alb:admissible; is to he re-~
stricted to the case of a stuprum fraudilentum, vhere undde brtschave beep join-
ed to seductwn, or where some. expectatlon .of marriage has been given; or at
least. where it has been reasonably founded on the equal rank of the parties,
Such, in a striking degree, Were the circumstances in the case of Linning contra
Hamilton, in which it is, at the same time, to be remarked, the Judges were far
from being unanimous. Nor ocught’ those” régulations which are to be found
in the Mosaical law, and in the latter constxtutxons of the Roman Emperors to
be observed by the modern nitions of Europe, where the situation of women
is so very different.
The Gommxssarxes found no dama;ges due 3 but the questmn havmg bceg
brought into the Court of Session. by b;ll of advocatlon, the Loids, chiefly mo-
ved by- the. sltuamon af the pulsuer whcq seduced by Mr Macnab reversed their
Judgment. ,
Tux Lorps remxtted the cause to the Comm;ssaues, thh an mstructlon te
fmd damages due. , R o
Yord Ordinary, Swinten.  Act. W’lglif, RolAvmd, J.i Bosawell, Alt, Zord Advecate, Erskine,
Maconochie. © Clerk, Menzies 1ol »
* Fol. Dic. v. - 4- p 228 E@c. Col. No 208. p. 326.
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1787. Muarch 7. "Cﬁim'ms" MAXWELL agaz'nrt ]AMES MoxTcomerY. No 1
o13

A t
MAXW!LL w1thou’t brmgmg a- process of divorce, having instituted agairst da‘;n"‘:g;f“o:’x‘

Montgomery an action' ﬁf ﬂamagcs on account of the latter’s having corrupted the head of

the wife of the formcr, ‘
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