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o Amwered for the chargery 1mo, His constituents laid out "a;;more.:consider-
-able sum than the whole penalty charged for in obtaining:a decree of the Court

for payment of ‘their provisions ;-and as in strict law, "the pcnalty in a bond is

-as much due as eithier principal or, interest, so equity can.never 1nferpose fur-
ther than ta restrict it to the neat expenses disbursed, and the dantage sustain-
-ed by the ereditor thrpugh want of his money at the stipulated term of pay-
ment. »2do, Ay the words of ‘the decree . are express, finding" the suspender li-
- able in the sums contained in the bond of provision, with a fifth part more
:than " the 'sajd réspective-sums-of . penalty, in terms .of the: said bond ; and as
this decree was slmply affirmed, the suspender must: be liable for: the whole pe-
nalty, unless he can show, that the Court of Session hasa pawer to review the
“judgment of the Houselof: Peers 3; and: the: only: teiedy ‘pow. left to him is to
apply to that most honourable Court, and pray for an explanauon of their
Judgmcnt in this partichiar, of fof a 's‘p'eélal refcrg,ncz to the Court of Session
to reconsider that part of thenf mterlocutor by \whlcfx they dccerned against
him for the penalty. S

Replied ; The judgment of the House of Peers could not make the decree of
the Court of Session’ broaderthm‘wmﬂaﬂr‘“ and . though it is common
for the Court of Session, in cases of this nature, to decern for the penalties as
well as the other sums containéd in the deeds to which they ave. adjécted ; “yet
it has always been understood, that the creditdr could recover no more out of
these penalties than would answer the expenses laid out by him in carrying the
~decreetiinto execution 3 and: so it was expressly fouﬂd: m the casc of Young
contra Allan, anno 175 N wp Pi-TOO4T. Lo L i

« Tue Lorbs found the letters orderly. prdceéded quaad the exPeuse of dlh..
gence incurred since ‘the idécree of the Cbm‘t of Sesswn ~but suspeuded the
Jetters quoad the remamder‘of the- penalty S AR

‘For the Clarger, W:gbt, Ferguuﬂ ' Alt Buraet '; Cle;ak, ‘jmtm o -
AW - . ol Dic. 11.4 p 56. fac Col Ne 66. 2. 150
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1787, Yuly 25
Jonn, MACADAM agazmt CREDITORS of CAMPBELL and COMPAN‘!.

In the rankmg of the credltors of Campbell and Corrxpany, Mr Macadam,
preferable creditor in virtue of an heritable bond followed “with infeftment,
claimed to be ranked for the whole of the penalty therem ‘contained. He .had
llkCWlSC deduiced an adjudication on the bond. =

" Pleaded for Mr Macadam; By the infeftment ‘on the btmd the same seétiri:
ty is given for the penalty as for the principal sum and annualrents; and there-
fore it is to be fully exacted ; which is an equxtable clim, seeing it will do no
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more than compensate the loss arising to this creditor from the long delayed

. payments of interest.

Answered.; In the particuIar case of adjudication, the law allows creditors to
rank for the full accumulate sums, including penalties, But heritable bonds
are in no other situation than personal, in which the penalty is restricted to the
expense actually laid out by the creditor in recovering his money. For the
penalties in his adjudication, Mr Macadam may be ranked pari passu with the
other creditors. : ‘ S - ;

 Tue Lorp OrpiNary found, That Mr Macadam could only be ranked for his

* principal sum and annualrent, and for the penalty to the extent of the expenses

incurred; reserving his.claim upon his adjudication. And
- Tue Lorps adhered to the interlocutor of the Lord Ordinary.

" Lord Ordinary, Aka. For Mr Macadam, C. Brows.  Alt. Blair.
' ' Clerk, Robertson. :

Fol. Dic v. 4. p. 56. Fac. Col. No 344. p. 532.

1788. Fune 19. ]
- WrLLiaM ALLARDES against James Morison and ANpREW Murisow.

Mg ALrarpes lent to William Bogie a sum of money, for which, with an-
nualrent and a liquidate{i penalty, the latter gramted an heritable bond over a
sabject, in which he stood infeft as proprietor, equally with two other persons,,
James Morison and Andrew Murison ; and on the bond infeftment followed.
Fhis right was challenged by Morison and Murison, in an action of reduc.
tion* ; but sustained after considerable litigation ; though it was found, that-

no expenses were due by the pursuers.

Allardes afteiwards brought a process of adjudication upon ‘the bond, in-
which Morison and Murisen appeared ; and making offer to pay the principal
sum and annualrents, while they denied that any part of the penalty could be.
exacted, objected to the passing of the adjudication ; and

Pleaded; An adjudication is unnecessary when payment of a debt is offered
to the full legal amount. Conventional penalties are only exigible as a recom-.
pence for the loss of annualrent, or in order to re-imburse the charges of dili-.
gence for recovery of the debt ; but by no means on account of the expenses
of any action which may take place with respect to it ; Fac. Col. 23d Decem.
ber 17577, Allan contra Young and-Milla:, No 19. p. 10047. Wherever such-
expenses are due, it is so found ; and thus they are repaid without the aid of.
the stipulated penalty. In the present. case, any ‘demand of expenses, under:

#- See 8th March 1787; No 11, p, 8335, woes Lariciouvse.



