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Upen the determmatxon of the tack Frasers msxsted in theu' claxm against
Arbuthnot, who called Sir James Colquhoun in an action, concludmg that he

should be decerned to relieve him of the Frasers’ demand and of the expensé :
~ he might incur in defending the same ; and the processes having been con--.

‘ 30med the Lokp OrpiNary, on the 3d July 1771, pronounced this interlocu-
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tor: * Finds the said fohn Arbuthnot }iable in payment to the said John and. -

Donald Frasers of the sum of L 43 ¢ 128. Sterling, -with .interest of the same,

 from the term of Lammas 1771, as the value of the dykes, according to the

‘comprisement of the birlieman, in process; and agmmt ‘which no-objection is -

~ offered, and decerns : But; in respcct that there is_no obligation in the tack to

puild the dykes; that the obligation to pay a sum not ‘exceeding L. 24, for the
-dykes, when built, ~depended upon an_uncertain event, and that it makes not
mention of assignces, the Lorb ORDINARY assoﬂzxes Sir-James Colquho-un and -

decems ‘And, by a subsequem interlocutor, November 28th 1471, “ In res-

peet that the clause in question, akheugh contained in the contract of tack, is:
_an obligation distinct from the centract.of tack, and for the reasons contained
in-the former interlocuter, refused a representatxon fer Arbuthnot and adhered’

40 his former interlocutor. » w

- Upon a reclalmmg petition, and ARIWeTS, the Court hdld that thxs clause was-
effectual agdinst a singular suocessor in the lands, {netmthst&ndmg of the de-
eision, Deceniber 17. 1960, M'Dowalof Glen com!m M‘Eowal of Logle voce”

Tack, cited for the defender) and therefore,.

“ Tue Lorps shtered the Lorp. QRNNARY 5 mte»rloeutor and found er Jamegw

Colguhoun liable in payment.”

Aﬂp j‘dw Dayglas. . - 7 Ak _‘}'m: Colguboun '
Fal Dic. v. 4. . 75 Fac. Col No4 p. 5,

1 787 J'I:bruary 3 /
Ma_]or WILLIAM MaxwerL N MORISON agazn.rt Davin PATULLO, and Captaxm
: : Eavgp I,MRD R

By a lease of la,nds grgntcd by MaJor MaxwelI-Morlsox;to P,amlla, the Ial;tar
hecame bound to qrect on the lands.a house of certain prescyibed dimensiops;
for which it ‘was stipulated, .on the other hand, that he should have an allow-
ance out of the rent of L. 503 a sum madeguate hew:vcr, to rt;hc walue of the
'bulldmg R

- Magar. Maxwell Mprxson sqld the lands to Gaptain. Lanrd whoge mtry tohem -

“was to be at Martinmas 1783, -and the rex;t due by-the tcnant forrcrapggg 33 was
nox gayable before thtsunday 4784 ; between thh two £§ﬂod$, ,the bml dv
gqg of the house was begun. amd completed. |
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Major T Maxwell- Morison having brought an action against Patullo, for pay-
ment of that years rent, the latter pleaded retention under the stipulation
above mentioned. -In this action, Captain Laurd was aff'terwards called as a de-
fender. ;

Pleaded for the pursuer, The bmldmg in question, posterior to the purchaser’s
right, served no other purpose but to benefit the lands; and of course the
counter-obligation must fall on the present proprietor, and not on the former,
after his connection with them .has ceased. ‘ It is clearly such an obligation as

+affects singular successors; and indeed the bargain was highly advantageous

for the landlord. The circumstance of the defender’s having in his hands
a rent belonging to the. pursuer is plainly immaterial ; so that there is no
ground for the plea of retention. Accordingly such was the decision of the

- Court, in the- case of Arbuthnot contra Sir James Golquhoun, (supra.)

 Answered, It is not sufficient that the purchaser was to reap the benefit of
the ‘building ; this might equally have been said, though it had been prior to
his right. The obligation respecting the allowance of deduction from the te-

_ nant’s rent was personal to the former proprietor, and does not devolve on the

No 105,

It is optional

- to a substi-

tute heir of
entail, to avail
himself of_ an,
i irritancy in- -
curred by the
Yeir in pos-
session, so .
that it is not
sn adjudge-
,able faculty,
‘or such_as
devolves any
right to the
husband of a
" female sub-
stitute, under
. ghe jus mariti,

' present.

~ his lease, for building the house in question.”

In conformity to this plea, the Court decided the case of Macdowal
contra Macdowal, 17th December 1760, voce Tack. .

The Lorp OrpiNary feund, * That the defender, David Patullo, had a ‘right
to retain the foresaid sum of L. 5e from the rents of the premisses contamed in-
But .

_ The Court altered that mterlocutor, and repelled the plea of retention. '

Act. Abercromby. Alt. Wight. ‘ Clerk, Home.
‘Ful. Dic. v. 4. p. 75. Fac. Col. No 306. p. 473

Lord Ordinary, Swinton.
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'178 9. 7ammry 29. ‘ ! _
TrusTEES Of ALEXANDER WEDDERBURN against Mrs MARGARET COLVILLI:.
;o
Mgs COLVILLI: a married woman, prevailed in a dcclarator of irritancy of the
right of an heir of entail in possession. During the dependence of that pro-
cess, thch under her mandate, was carried on by certain creditors of ‘her-fa-

ther’s, they entered into an agrEement with herself and her husband, by Wthh

- she engaged to pay to those creditors two-thirds of the rents of the estate, du-

ring her incumbency ; she, on the other hand, being to enjoy the remalmng
third, and her husband’s jus mariti being excluded. )

The creditors of the ‘husband having arrested these rents as fallmg under the '
Jus mariti, and rai ised a process of forthcoming, they

Pleaded, By means of the right arising to Mrs Colville, through the 1rr1tancy
of the entail being incurred, an estate, the rents of which were to belong to her



