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posed, in similar.circuratances; *st Dqember 1749, IiWiit conira Hamilton, Nor 12.
No 9--P., t351e, fle.- ..

Aniwered:; A court of squity.has power to interpret okr. to give a just effect
to legal contracts. But fromam act illicitlin its nature, even though preceded
by an txiress agreement, no action can arise in favaour of the offending' par..
ties. Sutely then an obligation will not, in the present case, be implied in e.
quity, to which, if groutnded on a special pactio, a court of equity would re-
fuse its sanction. Dict. Vwe PAcTuniLLiciTUm :

Nor indeed could such an exercise of equitable jurisdiction be defended on
principles'either of justice -or true policy. On the part of the man, it is true,
the first advances. are made to an intercourse -of this kind; but is not.the wo.
man equally culpable, who does not instantly discouriage those advances ? The
consequences, teo, of an illicit amourt, far from c6uotenancing a acim like the
present, ought to have a, quite differint tendency; since it is froa these alone,
in a very high degree, that female chastity derives its safety.

A demand of the nature of that here urged, if at alika&missible is to be re-
stricted to the case of a stuprum fraudklneqwhere andde brtsharibecajoin-
ed to seduction, or where ome. expectation of marriage has been given; or at
least where it has been. reasonably founde4 on the equal rank of the parties.
Such, in a striking degree, Were the circumstances in the case of Linning contra
Hamilton, in which it is, at the same time, to be remarked, the Judges were far
from being unanimous. Nor ought those regulations which are to be found
in the Mosaical law, and in be latter constitutiops of the Roman Emperors, to
be observed by the m6dern'ntiions of Eur pe, where the situation df womea
is so very different.

The Commissaries found no damages due; but thequestion, having bee*
brought into the Court of Session by bilL of. advocation, the Lords, chiefy mo.
ved,by-the situatiQn of thq pqrsuer whbr sglpred by Mr Macnab, reversed their

judgnft.
Ts Loas remitted the cause to the Commissawies with an instruction to

find damages due.

Lord ~odinary, Switon. Act, Wigt, Rol ad, J. Bswedll. Alt. Lord Advocate, Ersknwg

Maconockie. Clerk, Mdnisr

Fol. Dic. V. 4. p. 228. -Fac. Col No 2,;3. p. 326.

1787. March 7. ClijLE M&XWELL afainst JAMES MONTCOMERY.
No I J

MAXWnL, without biringirig a process of divorce, having instituted against A action of
M~x~..Er,,w~itcru ''iridamages ont

Mbntgomery an action"ofdainages, on account of the letter's having corrupted the head of

the wife of the frmer,1
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S. Fol. Dic. v, 4. p. 227.- No 32. * - 503-

i8d3. December io. PATERSON aOaisft BONE.

MALCQLM.PATERSON, tanner. in Glasgow, brought an action of damages against
David Bone, grocer, for having seduced his wife, and, in support of this claim,
offered proof of the adterous connection.

THiE LORD ODiNARY pronounch& this int" lbtitor, (Juine 28. 1863); "ft
respect no decree of divorce for adultery has been obtained by the ptursuer a-
gainst his wife, nor has s1e been otherwise legally Convicted of that crime, finds,
That such a process as this, where the pursuer offers a proof to convict her, but
ip which she is not.a party, is utterly, incompetent;, therefore dismisses the
same, and decerns; finds the defender entitled to expenses."

The pursuer reclaimed, and
Pleaded; Though a man may not choose to push his resentment against his

wife for adultery so far as to insist for a divorce in the consistorial court, yet he
may demand reparation from the person who has- seduced- her. Many reasons
may prevent a husband from resorting to the utmost rigour against his wife
with which her seducer has. no concern, and which -ought not to screen him
from the civil consequences which the law stamps upon his-guilt. This is the

doctrine of the Roman law after the time of Justinian, 1. ziz., Cod% ad Leg, Job

The defender pleaded; In hoc. sfatuz the' action is notocompeten ii Bj the
Roman law, during its better periods, and downward to the innovatvins.of Jus-
tinian, no husband, while acquiescing in his mairied stateby declining a divorce,
could bring any action on the ground of his wife'sz adultery, either against her_.
self, or against the adulterer. To that enlightened people such a conduct seem-

ed to betray the purpose of committing lenocinium, 1. iI. .to.1.a 9 . D1.,Ad leg.
Jul. de Adult.; 1. 1z. Cod. eod. tit. Neither is there to be found any instance
in which our law has given its sanction to the contrary doctrine.

Answered; There is no .injury surely which affords a better title for an ac-
tion of damages than that in question. And there are obvious situation in

which it would not be for the interest of the injured husband, or of his family,
to institute a process of divorce. But it would be most unjust,,that the hus-

band, on this account, should be forfeited of so .strong a right- qf action. In

England, such actions of damages are perfectly well established, without either
separation a mensa et thoro, or divorce Blackstone, B. 3. chap. 8.

The cause wai reposted by the Lord Ordinary,; when

TuE COURT found the 'action competent.

Reporter, Lord Swinton, Act. Wight. Alt. C. Hay. Clerk, Home.
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