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A perfon: -
affigmed his.

fhares in:a. * :
mercantade

adventure. .
The affign- -
ment was not

intimated fill -

within 6o
‘days of his
bankruptcy.
Found, that
the aflign-
ment, being
made, though
not intimat-
ed, before
bankruptcey,
was efteétual.
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E Eq,r:u wlth the ad_;udgel

alone the transference became pubhcly known.
-this part of the enaé’cment does not extend té- the-cafe of’ peifonal rights..
-in'the, applicatton of a.law intended hk'e this; ‘for the benefit of comimeree,. it is
‘not the words, but the meaning' and pdrpo’{’e ‘of 'the leglﬂ‘at'uxe that is to be at«

the

“BANKRUPT!

.. undue advantage, fhould be caught in their own fnare, and be deprived of every
. advantage from that fecurity which they had unduly elicited. : Phis-is agreeable
- totlie practice ‘of ‘the Caurt ih other cafes:”
. reduced on the a& 1696, the Court refufed to give it the effe@ of bringing him
. In parz pa:.m with the other, creditors ; 2d December 1704, Man agamﬁ Rexd
; Np 226 P 1f83 ‘;'“ 1gth ]uly 1728 Smith agalnft’Tayl@r No 228 p. 1189. -

A "difpofition B¥-d-bahkrupt ‘being

v ‘THE Lorbs found, That the hentable Credltors are entxtled to be ra‘nked pdri
See Fraub.’ :
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_A pesTor of Andrew Sinclair ami Gbmpmy‘, i Ecunt'yﬂf certain fums in= |
ﬁamly a‘avan‘ccd to him, and- alfo'of othef debts” ‘éﬂ%e@edcmtly\ﬁue aﬁigne& to

that ffbm’pany Teveral {hdres which Be 'had in'a veertantile aﬁvénutte

* Fhe deed of aflignment was dated' i the month of }aﬂaﬂary «1776- +“but no in~
timation followed il the 2d of Oiober of ‘the fame years -and within much lefs
than 60*&ays there*a}'t‘er as as ‘alleged by Mi - Hay, the frufteé for the cre(htcm
general :the aﬁignér “ias’ renderéd ‘-bankfrupt i térms-of the a@®: of 1696. |
““This the queftioh oceired, whether the éffedt-of the aﬁignment was to be re- '
gulated by Its date, or by that of: the' 1hti&1ation ? . For Mir' ?Hay itiwas )
Pl‘mdtd "Fhe enactment of - r696 had’ in: Viéw, (hot oﬂly the {etting - afide of
thofe deeds of a bankrupt which* Weré- Feally ‘ﬁa’udnleﬂt "But sl 6 annul fuch
latent tranfactions as tended to centinue a man’s crédl’t aﬁer he was emlrely d1-
veﬁed of His'effelts. Hence, w1th regard to- ngbts capable of infeftinent, it vas

‘expref‘ﬂy decllared that‘ their eﬂicady fhould not -depend- oit’ t?xe pﬁeﬂty of {hc

difpofition” o othiér conveyance, but- off” " that - of the mfdftmeﬂt by which laf
It may perhaps be faid, that.
But

tended to. And futely, it would’ be- ﬁr?gnlar‘l’y abfurd “to fuppofe that while &
conveyance “of Janded property, how inifignificant: YOever “might be ammlled on
head of latency alone, the wrong occaﬁoned by'& concealed aﬁignment of
moveable effecs to the greateft extent was ‘without a remedy. Indeed, it may
be.doubted, how far with regard to the latter any expre efs provifion was neceﬁ'ary 5
an affignment of a perfonai righit, though n ts held’ W‘l‘th(’ﬂit intimation to be ef-
fectual agamﬁ the granter, being of no ferce whatevet, ufilefs followed by inti-

mation, in a queftion with third parties, ‘who have obtained a fabfcquent convey=
ance, whether voluntary -or judicial, to the fame right.
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Answered : So far as the ftatute of 1696 is merely declaratory of the common
law, by avoiding conveyances which are really fraudulent, it is no doubt to be
conftrued largely, fo as effeCtyally to anfwer the purpofes of the legiflature. It
has alfo been juftly held, even with refpeét to that part of the ftatute which is of a
correltory nature, by introducing certain legal criteria of fraudulent intention, that
every ac purpofely framed to elude its.eng&ting words, may be annulled, as done
in defraud of the law itfelf. But where a tranfaction is neither intrinfically frau-
dulent, nor calculated to difappoint the provifion of the ftatute, no cale which
the words of the law do not accurately reach can be governed by it. Thus, al-
though in the cafe of land-rights, the taking of infeftment may be gone through
with as much fecrecy, as the executing of the difpofition or conveyance itfelf, fo
that it is by the fubfequent regiftration alone, that the alienation can be known
to third ‘parties; it has been repeatedly found, that unlefs where the.recording has
beent intentionally delayed, in order to deceive, the transference is valid, if the
{afine has been publifhed, as the ftatutes direct. ~As to the operation of the com-
mon law in cafes like the prefent, it cannot admit of difpute. - It is true, that in
a compeutxon between affignees of -perfonal rights, either legal or voluntary, it is
the intimation that regulates the preference. But actual bankruptcy, without a
fequeftration,. or -fome. other. {pecies .of. legal: executlon, gives to the creditors in
general ‘no right whatever to the effets of ‘the debtor. And. it cannot be denied,
that long: before any: proceedings of this fort, the affignation had been rendered
complete 1qth. February 1713, Creditors of Mr John Menzies contra Dr Menzies,
No 96. p.'981.and infra b. £ 13th December 1782, Douglas Heron ‘and Com_
© pany, contra Maxwell, infra b. t. Pl R

Tz Lorp ORDINARY fuftained the defences - . ,

- The queftion: was afterwards confidered by the Court ina reclarmmg petxtxon
and anfwers, and. the fame Judgment was gwen

LordOrdmary, Ro:lwl/: A& Bucban-Hg{:&am ,Alt. Fobn PI;Z‘I;g/e.‘ ' Cle{k,, Gordon.
Crazgze L - Fd Dic. v. 3. p. 58.. Fac. Col. No 28. p. 45.

1791 'Maré'i) 1. CREDI’i‘ORS of MKELLAR against M‘Mata.

In this cafe No 190, p 1114, the Court Were of op1n1on, That payment of
the debt, on which ultimate dlhgence had been ufed was not {ufficient to take
off the effects of public bankruptcy ; and that this could only ‘be done, by fhow-
ing that the debtor had afterwalds been i ina ﬁtuatlon to pay all hlS debts-due at
the tlme ‘ .

S : - No1go.p. 1114,
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