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such action has been brought it has been sustamed Commissioners of the No 84..
Customs against Morison, No 75- P 9533 where action was sustained for the '
~ price, .although the goods were seized before delivery; Wilkie against M'Neil,
, No 77.p. 9538; Drammend. against Yule, (See APPENDIX) Bank. b: 1. t. 1g.
§ 17. Walker agamst Falconer, No 8c. p. 9543. . -
The Court weré of opinion, That, in this case,: it was -not necessary to
determine the point, at what time smuggled goods are -put’ extra commercium,
and vested in the Crown, as, from the other circumstances, there was sfficient
ground for holding the transactjon to be unlawful.©
~ The Judgment was, “ Find no action lies on the note in question, and assorI-
* zie the defenders.” N
A reclarmmg petrtron for the pursuers was refused wrthout answers.

Lord Ordmary, Au:pm]ed- v Act Rae, G.. WaIlace Al Cul[cn : Clerk, Tait,
| - Fol, Dic. v. 4. pe 3:. Fac. C'al. Ne 74. p. 138

O——— " _ L vam———

- 1788 December 5. JAMES M‘LEAN agam.rt _[oHN Swonn T ' N 8? .
- 08¢ -
SWORD purchased wrthm land from 'M‘Lean, some brandy and coﬁ'ee-bcr- o 3 ;
rres of whieh:the latter was not the importer. The goods not bemg accom-
pamed with a permit, wer¢ soon afterwards seized, by the officers of the fe-
“venue ; and, in fact, it appeared that the duties had nbt been pard for them,
M:Lean brought an action for payment of the price against Sword, who .
Pleaded ; That this being a smuggling, and therefore. an 111ega1 contract, .
" could afford no ground of actioy in a court f of law ; agreeably to the decision in
. the case of M:Lure and M:‘Cree contra Paterson, 2.6th Feb. 1779, No 84. p. 9546. .
Answered for the pursuer ; In the case referred to, action was indeed refused.
for the price of brand1es 1mported in unenterable cagks, and purchased at sea, .
within the limits of -a port. . But:it would:be dangerous to extend this principle -
to such.cases'as the. present, “where goods have passed en shore, from hand to -
hand : For thus it would be in the power of' every: retail customer.to plead that:
Ub_]ectlon, to the great embarrassment and prejudice ¢ of trade.
The Court admitted the: distinction; and. adhered to- the Judgmenf of the..-;
Lord Ordmary, ¢ Repelling the defences, and ﬁndmg the defender liable,’ &e. ‘

Lord Ordinary, Alva. Act Armmmg Ale. Wm. Stmart Clerk; Tait. -
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