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Tur estate in virtue of which Mr Grey claimed to be enrclled as a freeholder

alithgow, was partly composed of the lands of Drumbewie,

n the cess-hooks of the county at L. 166: 13 : 4.

een duly infeft in these lands on 18th September 1588 ; and
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had teen duly recorded.
Butin transcribing the instrument of sasine into the record, the lands of Drum-
bowie, though specfizd in the precept of sasine inseried in the introdictory pait of
the instrument, were omiited in the clause where the nctary attests that delivery
was given. This was not obscrved till 24th September 1789, and it was im-
mediately intimated to Mr Gr”_}? s agent, who insisted, that the keeper of the
record should insert the omitied lands in a marginal note, which should be au-
thentcated by his subsc 'pi;on. This, Lowever, the keeper did not think him-
self warranted to do. particular regicter where My
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Grey’s sasine was ingrossed, is not kept by a deputy of the Loxd Clerk Register,

as is directed by the siatute of 1617, but by a cleik appointed by the Crown.
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In" process of time, however, when, from the multiplicity of commercial
transactions, the actual booking of the whol2 writing within so short a period as
forty-eight hours became impracticable, the ke-per of the register was required
to have a minute bock, in which the date of presenting the deed, « general de-
scription of the lands, with the names of those who were parties to the business,
should be immediately inserted, leaving the registration itself to be afterwards
performed as soon as it could be done, in the same order in whi-h the diffrent
writings appeared in the minute-book. In this way, this short mukiny in the
minute-book has come to be considered as the comm ncement of the registra-
tion ; and until the whole has been completed in the fullest manner, it is to the
instrument of sasine itself, attested by the proper officer, especialls wheve this
is confirmed by the n'ukm,_, in the minute-book, that attention 1s tv be puid.
Act, 1672, cap. 10.; 1693, cap. I4.

Thus, if no part of rhe sasine in this case had appeared in.the record, the

claim of enrelment founded on it would have been nevertheless unexceptionable,
And surely the omission as to’a part, which it was in the power of the keeper of

the register to remedy, cannot be more futal to it.  Indeed. in this case 1t may-

be justly doubted, how far any part of the sasine has been recorded as the sta-
tute requires, On these principles it wus decided, whee a sasine had been at-
tested and marked in the minute-book, that the circamstance of its not having
been transcribed iuto the record till within a year of the enrolment, did not af-

fect the freeholder’s right. To give a different determination, would be to in-

neflectual at plemur\.
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the frecholder’s infeftment twelve months before he is enrolled, By thuis must
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ed in the minute-book, and thereafter exactly engrossed in the record, though

card, was not fatal to a claim for envolment, the sasine having been

not within forty-eight hours from the date of the presentation, and perhaps not

within sixty days from the date of the ufeftnrent irse'f] is mawpﬂrabl ‘0 the~

present case. There, the guesion was nor with regurd to t e registrition, whichy
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was, to all appearance, regulyr and complete, but with regard to the dute of it 5

and as, in many cascs, the trunsciibing of the witng inw the regster cunnot be:
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performed withiu the time above-mentioned, while, from the sasine itself being
retained by the keeper of the record till this actually takes place, no injury can
arise to third parties, the decision may be considered as a proper cone.

But where, as in the present instance, the record, as it is made out, does not
mention a part of the lands contained in the infeftment, it is evident, that witha
out overthrowing at once the whole system of the public registers, no regard can
be paid to it, so far as relates to the omitted lands. 1If there can be said to be
any record at all, it is an impertect and vitiated one, and therefore useless. It
again the writing is to be considered as unrecorded, the requisites of the statute
of his late Majesty, have not been observed. The proposed insertion of the
omitted lands into the margin of the record, after the lapse of much more than
sixty days after the date of infeftment, could give no validity to it which it had
not before ; nor could this be done by the keeper of the record, who is entrust-
ed with the filling up of the register, but who has no power to correct or al-
ter it.

The consequences of this doctrine are evidently most just. It is the fault of
him who presents a sasine to the keeper of the record, that it is not published
in the most regular manner ; because it is in His power, by examining the regi-
ster as soon as it is filled up, to see whether the necessary accuracy has been cb-
served. But were any imperfection in the records to be remedied in the way
here proposed, the loss would fall on those who are altogether free from blame,
as having been authorised by law to rely on the fidelity of the registers.

Tue Court were unanimously of opinion, that the judgment of the freehold-
ers was well founded. Where it appears from the record that a sasine has been
engrossed of the same date with the attestation on the back, and the marking
in the minute-book, this, it was observed, could not be redaigued by parole
testimony, without giving mote credit to the keepers of the register than to the
record itself. The case here was very different; the claimant wishing to set up
the presumptive evidence, arising from the indorsation of the sasine, and the
marking in the minute-book, against the record.

After advising the petition and complaint, which was followed with answers,
replies, and duplies.

“ 'T'ue Lorps dismissed the complaint.”

A reclaiming petition was preferred, to which answers were given iu ; but the
Lorps adhered to their former judgment.

Act. Hight, IV. Robertson, et alil.  Alt. Blair, Honyman, Hope, et alil.  Clerk, Menzies.

C. Fol. Dic. v. 3. p. 423. Fac. Col. No 119. p. 229.

A separate complaint was, at the same time, preferred against the keeper of
the register, insisting that he should be ordained to amend the record, and for
damages and a fine. Tur Lorps found damages due, and imposed a fine of L. 5,
but they would not in this ease authorise any alteration to be made in the re.
cord.



