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1786.  Fune 20.

Jaxer GissoN and Oturrs, ggainst Jonx CLEARIHUE MacBain.

" Amoxc the effeéts belonging to John Clearihue, there was an heritable bond,
which devolved at his death to his fon, who was then in India.

The fon, however, though informed of his father’s death, and though he had
given authority to his agents in this country to adopt fuch meafures as they
thought mott for his advantage, made up no titles as heir to his father; it being
doubted by thofe who had the management of his concerns, whether he ought
to betake himfelf to the heritage, or, after collating it with his father’s younger
children, to draw a rateable proportion of the whole effeéts.

In the mean time he executed a latter-will, whereby he bequeathed bis estate in
Indin to John Clearihue Macbain, one of his nephews, and bis estate in Scotland
to Janet Gibfon, his mother, and his other relations; exprefsly excluding thofe
wha fucceeded to him in the former, from partaking in any manner of the lat-
ter. ; . :
A difpute enfued after his death with regard to the heritable bond. As the
fums thereby fecured were ftill in bereditate jacente of the teflator’s father, John
Clearihue Macbain, who had taken pofleffion of his uncle’s India eltate, con-
tended, That thefe did not fall within the words of the devife, which were limit-
ed to the eftate belonging to the teftator; thus endeavouring to diftinguifh his
cafe from thofe formerly decided, in which a legacy of a right of lands belong-
ing to a teftator, was found effeCtual againft his heir, who had taken a benefit
from the teftament in which the legacy was given; 17th January 1758, Mary
Gainer contra Cunningham, No 10. p. 617.

Tre Lorps found, ¢ That John Clearihue Macbain having taken the eftate or
effects acquired by his deceafed uncle in India, under a fettlement executed at
Calcutta, whereby he ftood excluded from any dividend of the effeéts or eflate,
which was, or might become the property of his faid uncle in Scotland, is there-
by debarred from competing for any part of the fums in queftion.’

Lord Ordinary, Elisct. A&, Maclaurin. Alt. C. Hay. Clerk, Sinclair.
- Fol. Dic. v. 3. p. 34. Fac. Col. No 273. p. 421,

Craigie.

1792.  Fuly 4.
The Viscount of ArsutHNOT, against The Honourable Jonn, &e. ArsuraNoTs,
and their TuTtor ad litem.

In 1733, John, Vifcount of Arbuthnot, executed 2 deed of entmil; in the
form of a difpofition, refpecting the lands of Arbuthnot. Failing the heirs-male
of his own body, his uncle, and neareft maie relation, John Arbuthnot of For-
doun, and his heirs-male, were called to the {ucceflion,
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- Affet thiefe, were ca}léd the entailet’s other Heirs-miite, and laftly his heirs-
female ; the eldelt always Tacéeeding without divifion: -

The deed contained the ufual prohibitory, irritant, and refolutxve claufes ; and,
in particular, it directed, under an irritancy, that the litmitations, conditions, and
provifions, (Hould bé inferted ifi all the fubfequent inveflitutes. But it had hei-

ther a proeufatory of refignation, not a precéft of fafine. Being put into the -
hands of a friend of th‘e family, it sEfmainéd with hhﬁ tifl 1447, wher the entailet .

died,

Mr Arbuthavot of Fordoun, the inflitute i the entail, having dicd foimé years:

»

before, the fuceeffion opened. to hid eldeﬁ fonr, the Iaté Vifcount of Arbuthnot,
who, in 1459, tegletting the étitail, thade up titlds, a¢ hielr to his coufii, under«

the ftanding inveftitutes; Which were fubje@ to no limitdtion. Before his fuc-

ceflioh to the éftate and hohictrs of Atbuthnot, He had Becomie bound,- by hlS g

rhartiage- cotttract; to fettle his pat’emal eftute of Fordoun tipori the heirs-male of .

the mairiage.

- It 17 the late Viféouiit executed a new etitdil ‘of "4l Kis Tafids, 1ncIud1ng::
thofe of Arbuthnot and.Fordoun. The pmhlbltory, irritant, dnd refolative -
- claufes were the famé with thofe in the deed 17334 and the order of fucceIT jon -
diffeved ‘otily ifi this; tHat uporr the failute of helrs-iale, his Lmdﬁnp cdlled ¢ his -
¢ own nedtelt heits and affigndés whitfoever o {5 thdt the eldeft hairs- female, in- -

fread of having; i their otder, 4 tailifed. fucceffiv, had riothing but-a spes suc-

cessionts lotig with the’ ottt heits pbttloners The heits of éntail were alfo fpe— :
cielly tequired; dnder an xmtancy, to hdftl the éffates under this entail, and fio -

other title.

© The eéntail 1745 wis: dlﬂ‘y t‘eCOrde& In 1789 the lité Vifcoint died ; and
His eldeft forr, the p‘referrt Vxﬁ*o'm'}t having xpede a general fervme under the -

emﬁﬁ #4733, broeught art afion for fétfifiy ‘afede thd fhbfe(;uent one. .

-
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- S6-Firds it related o the la‘.n&& of Arbathitiot, the 48H0h Was fbunded on ‘the -

ptlor entail 3 which, thouglr métely pei’tfdnzil a’n(f uni‘iccompafhed with procura-:
tory and precept, was bty ot the fatd Vifeotint; 43 reprefentmg the entailer. .

With regard to the lands. of Fordoun, it tds" C’dﬁtehd’ed tht the Lt Vilcount, .
by his marriage-contradt, was Y)‘ari'e’d ﬁom Iaym\g }‘us e‘Ic'Ie’ff fon and the heir of -

the niarrage, undét-any hmr&at‘i‘oﬁ# B

The deferdérs, who were the préféht Vlfco‘ﬁﬁt’s children, mﬁﬁed that the :
éntail of - E735 wiis - Ciit’ off by the- regatived pr@fcﬁphoh That however, was -
evidently founded on a miftake, as the prefcription-could not run till the entailet’s -

deathin 1757. They farther contended, that, notwithftanding the marriage:con- -

trac, their grandfather was at'liberty to lay his eldeft fon, and the other heirs of =

the marriage, under amy. redfonable limitations ; and that the entail which 1i¢ h4d
ex=cuted, and which was merely 1ntended to perpetuate the: reprefentatwn of his -

family, was:of that fort.

Befides, andswhat feemed to fuperfede ai‘l far’tﬁé‘r algument it was ffated, that -

the purfuer had taken up his father’s moveable fucceflion to the amount of .
L. 30,000 ; {o that he was.baired from challenging the deeds in quettion, -
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"Tue Lorps ¢ Repelled the objection to the deed 1733 ; but found, that the

-« purfuer, as reprefenting his father, is barred from challenging the deed of en-
-« tail executed by him.’

“In a reclaiming petition, the purfuer
Pleaded : Where a perfon executes a {ettlement, which cannot be immediate--

1y effetual, from his want of powers, the grantee, if not liable to the {fame in-

ability, is in general bound to fulfil the teftator’s purpofe, upon his availing him-
{elf of thofe parts of the fettlement which are favourable to him. But where
the fettlement is not merely impraticable from a defet of power in the teftator,
but the heir is required to do an illegal ac, or one which would expofe him to a
forfeiture, this, like a condition which is naturally or morally impoffible, ought
‘to be difregarded, and the heir permitted to take under the will, without any ob-
ligation to perform what has been required from him. The prefent cafe is to be
viewed nearly in the fame light, as if the teftator, along with his own lands, had -
entailed thofe which belonged to a third party, where the heir of entail, though
obliged to fulfil the teftator’s injunctions as to the former, might warrantably omit
-taking any fteps as to the latter ; Erfkine, 3. 3. 83.

Answered : If the purfuer had made up his titles under the entail executed by
his father, a very few years would have invalidated the former one; and there-
fore, if he is under any embarraffment, it is one imputable to himfelf only. But
-the fubfiftence of that deed, though it may endanger the purfuer’s right, does
not preclude the other, which is effectual, till it is brought under challenge, and
may, by the force of prefcription, be rendered unchangeable. Befides, the pur-
fuer muft be barred from challenging the latter deed, {o far as it lays him per-
fonally under farther limitations, the idea of fetting afide a deed in toto, becaufe
‘in one refpect it cannot be effetual, being inadmiffible ; and, at any rate, if the
purfuer were to be indulged in voiding the entail 1777, fo far as it is inconfiftent

-with the former one, he ought to be compelled by employing the moveable
funds which belonged to the late Vifcount, in the purchafe of lands, fubject to.

the fame reftraints which are prefcnbed in the deed executed by him, to fulfil, fo
far as it is poffible, his father’s intentions.
After advifing the reclaiming petition, with anfwers, :
Tue Lorps ¢ Suftained the reafons of reduction of the difpofition and deed of
¢ tailzie executed by the deceafed John, late Vifcount of Arbuthnot, guoad the
¢« eftate of Arbuthnot; but afloilzied as to the eftate of Fordoun and others.’ (See
T a1Lzis.)

~Ordinary, Lord Eskgrove. A&. Dean of Faculty, Dickson, Alt. Wighe. Clerk, Gorden.
.Craigie. Fac. Col. Ny 220. p. 462.

" A cafe, Miln againft Gourlies, 218t December 1727, not colle&ed, was decided in direé op-
spolition to Anderfon againit Bruce, No 3. p. 607. Eol. Dic. v. 1, po 49.



