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T here is anobvious.difiin 9"11 between the drawer and, mdorfgrﬁ of an aecqmmo-

dation bill : The former receiving the money, has no right to xelicf, from-any gne ;.

but if ap indosfer fhall pay, he has right to. gperate mlxcﬁ a,gamﬁ. ppth the. drawey
and previous indorfers, - Thig intereft is the crmerlqp by, Whmh to Judga Whether
ftrt@c negotiation is neceflary e not. _

- Some of the Judges doubted whether a bill mdm{ed, in order qnly to. gwe 1t
credit, thet it might be difcenrited by the drawer, and., which, did ngp at all pafs
in commereis:from indosfer to indorfer, was entitled to.the privilegss ¢ of r2gotiation,
Such méorfers, it was argued, were never ¢autioners. Seme, thought accommo-
dation bills pﬁoceeded e tarps causa, Qthers were of panx%tmre was no turpi-
tudein fuch. bills. Ment parties, it was faid, - mxght fau:ly ralfe money n this
way ; and being able to repay it, they did no wreng. -~ .- - ..

THE COURT refufed the pctme,n, and aﬁ'ollzled the mdorfer

@rﬂmary, ‘Lord Henderland. A& R B Cay.” CIAMUR. Corbeti 77 Clerky: M::ebdm.ﬁ
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An aéhon. of recourfe Was, brqught againft the mdorfer of a bill" \To regﬁr}at‘
mnmaftlon of the difhonour, h@d been given; yet,. from private knowledge, the
indorfér could not Be ignorant. of the difhonour. THE LORD ORDINARY foun&
him liable ;. which, the Cougt confirmed, and found- expence§ due o

Ob.r;rwd op the Bench Wpem an mdorfer hears, nothmg of & de FOr fome
timeafter the term of payment he is entitled to prefume it-1s pard‘ : ’hence in
general, without intimation, an indorfer canpot be made liable ; but, in. the pre-

fent cafe, the parties faw eacly other every day, and the whole circumftances

come to be equivalent to regular intimation, The indorfer knew, from circum-

ftances,. that the bill was d,lﬂgqnpmed In part;pul,ax, hu was prefent When, the :

agceptor-made a partial payment..

"The defennder was. on.the poears roll ;- but thxs Was c;pnﬁderecl as.no reafon for‘

preventing a decree againft him for.expences.  Sec Poow. 1
(No Printed Papcr.r )i,
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'CREDITORS Of MACALPINE and’ Company agazmt PARSONS and Gow:rr. -
R

fFuomas JEfraEv of London aecepted a- bill dravm o him¢ by M‘acalpmd and-
Company of Perth.. It was afterwards: indorfed: ﬁ}téeﬁivﬂy to theee. dlﬁ'erenb(

parties in England, thelaft of whom were Parfons- and GéVeftt
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““Macilpitie and Company having become bankrupt, it- was, in a competition
among “their creditors, ojected againft the claim of Parfons and Govett, that by
the failure of regularly negotiating the bill, which, though due 25th June, was
not-protefted for non-payment till 16th July, recourfe againft the drawers was
cut off. At the fame time it was admitted, firft, that the acceptor was not
pofiefled of any of the drawers funds; and next, -that before the term of pay-
ment, the atceptor and the other mdorfers as well as the drawers, were all bank-
rupt. Commiffions of bankrupt too had iffued againft them all, Macalpine and
Company having an eftate in England ; fo that before the bill was payable, the
acceptor’s bankmptcy had been announced in the Gazette ; and, within the days
of grace, the bill was proved againft-fome of the mdorfers and agam{’c the draw-

ers. In fupport of the objection, it was

Plcaded It is a rule refulting from the nature and obje&t of bxlls of exchange,
that they fhould be negotiated with the firi¢telt adherence to the eftablithed re-
gulations. Nao reafoning concerning equipollencies is to be admltted nor is any
room to be left on this head for doubt or conjecture.

Hence, in all cafes, without exception,.accepted bills, if difhonoured, ought to
be vegularly protefted, and the dilhonour to be notified in due time. For it is
not fufficient to allege, either that thg-acceptor held no effets belonging to the
drawer, or that he was previouily bankrupt; fince by the acceptance he laid
himfelf under an obligation to pay, and it was the duty of the holder in proper
time to require payment ; nor is it to be known with certainty that it mlght not
then have been obtained.

Accord.mgly, in the cafe of Hart contra Glafsford recourfe was denied from
delay in negotiation, though the drawer had no funds in the acceptor’s hands,
No 148. p- I 580.

It was In hke manner denied in that of Tod contra Maxwell, where the accep-

‘tor not only appears to have been w ithout effe@ts of the drawcr s, but was bank-

rupt before the term of payment, No 151. p. 1583.

Answered : In general, no doubt, regular negotiation of bills is neceflary to
preferve recourfe ; but this is not a rule that admits not of exception. Such un-
queftionably there are in the cafes of bills indorfed in fecurity; and of thofe which
have been indorfed after the term of payment. - Nor in inftances like the prefent
is there lefs room for exception.

After the bankruptcy of the acceptor, when the drawers could no longer ope-
rate payment from him, what purpofe could the notification ferve ? Befides, as
the acceptor had none of the drawers effects, this being an accommodation or
wind-bill, it was impoflible that, from want of intimation, any lofs of thefe could
arife. Recourfe therefore ought not to be precluded.

This inference is {upported by the opinion of Mr Erfkine b, 3. tit. 2. § 343
and by the decifion in the cafe of Macwilliam, No 171. p. 1613.

At the fame time it may be obferved, that the circumftances which took
place truly afforded the moft effetual mode of notification.
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But there is quite s feparafeground-for admitting the recoptfe. = For the bill
having been payable in: England, wheré undeniably it would not be cut off, it
is to be judged of by the Englith law, 13th June 1761, Brown contra Crawford,
No 154. p. 1587.; 4th November 1764, Stevenfon. contm Stewalt and Lean,
No 103. p. 1518.. . :
THE Lorp: ORpINARY" reported the caufe, <’

The CourT appeared to be moved: by all the. different. rea{ons i’tated in anfwex‘

to’ the objection, which was therefore repelled..

Lord Ordinary, Honderland.. A Hongman.. Al Flacher:  Clerk, Sinclair.
Stewart.. ‘ Fol. Dic. v. 3. p. 88.  Fac. Col. No 199, p. 319+
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1:792; - Fune.. " BatcHIN against Okr..

; WRIGHT and BEAVIS of Bnﬁol granted a promlﬂ‘ory note to Batchin sand - No 197
Birkmyre of Paifley for L. ‘167, payable at the houfe of Sir James Sanderfon T

and Co. London ; Batchin and Bnrkmyre ‘indorfed this note to Meflrs Orrs of

Palﬁey, who agam indorfed. it to Cleugh of Manchefter. From him it pafled,

by indorfation, through many hands, till.it was prefented by Ralph=of Moor- -
fields-at Sir James Sanderfon’s houfe, and - protefted for non-payment on the -
11th June. Batchin and erkmyre received no notice of the dithonour till:thé -
3oth June; whefi- ‘they were’ informed, by a ¢lerk-of Meflis OI‘IS” that-it had .
returned dithonoured; andithat'thiey would be called upon for‘payment,  Bate-
chin and- Bmkmyre atked for the b111 1mmed1ately, but.it was not delivered to -
them till next day, When, bemg ighorant at that time, .that there had been an -
undue delay. on the" part of Meflts Orrs, they pald to the latter its contents : 5

and fendmglthe note off to Bnﬁ;ol recemed for.anfwer, that erght and Beavis -

had’ f’cdpped payment.. ‘Batchin and” Birkmyre; on enquiry,.. havxn&afcertalned
that the note had-been -returned to Meflts. Qrrs* on .the 27th June, a,nd that

there had been a delay of between three and. four. days till the. 3oth,. in inti- -

tmg to them its dithonour, brought, on- that {core, an aion of repetition -
agamﬁ Meflts Orrs for the. value of this note.. The defen.ders ‘admitted; (what -
is the received do&rme) that the notlﬁcatlon of dmfhonom betwixt indorfer and -
indorfer, ought to be. th,fnn a fpace of the as fhort as pofﬁble, and not.protrac- -

11111

ted by any. undue delay ;. and they \grg;ed, in éxcufe for’ their. delay, that Mr
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Orr bemg at. hlS country houfe, twenty ‘miles from- towny his clerk on recewmg o

the letter Whlch contamed the bill, on the 24th, fent it, on the 28th, unopened
‘to. his maﬁer in the- country, wha the next day returped it. by poﬁ to Paifley,
Whence it became ‘impoffible to prefent it ill the day fotlowmg, viz. 3oth June.

Argued on- the’ otlier hand, that this. delay was: upwarrantable, the difhonour.
ought to have been intimated on the 27th; and, if a merchant chufes to leave -



