ADJUDICATION axn APPRISING. B

. (RepemeTION.)

1794. March 7.
James CaMPBELL against JOHN ScorranNp and ALEXANDER JacK.

Georce GiB, in 1757, adjudged a tenement of houfes for a debt nearly equal
to their value. He entered into pofleflion, and foon after fold the fubject in dif-
ferent parts. No declarator of expiry of the legal was ever raifed.

In 1790, James Campbell, in right of the reverfer, brought a redu¢tion againft
John Scotland and Alexander Jack, who, about ten years before, had acquired
right to a part of the fubject by adjudication, from the heirs of the purchafers
from Gib.

The puwruer ftated {everal objections to the original adjudication, and likewife
contended, that the debts on which it proceeded, were extmguxfhed by the intrc-
miffions of the defenders and their authors.

Tre Lorp OrDINARY took the caufe to report ; and the Court, before deter-

~ mining the particular objefions, ordered a hearing in prefence, on the general

queftion, how far, where the adjudication is liable to no objection, and the debt
is not extinguifhed by intromiflions within the legal, a decree of declarator is ne-
ceflary, in order to cut off the debtor’s right of reverfion.

- The purfuer pleaded : The common law of Scotland gave the credltor a right
to attach, and to fell irredeemably a part of his debtor’s eftate, fufficient to ex-
tinguifh his debt. In this ftate of the law, as there was no good reafon for giving
a right of reverfion, that privilege, which was introduced by 1469, c. 36. might
have been confidered as unfavourable. But when, in confequence of a flovenly
practice, unauthorifed by law, general apprifings were introduced, whereby a
valuable eftate might be carried away for a fmall debt, the expiry of the legal
became highly penal againft the debtor. Prior to the a& 1621, c. 6. which in-
direly recognifed general apprifings, the Court, if any cafe had occurred, would
probably have reftrited the right of the creditor to a fecurity, and given the
debtor an unlimited right of redemption ; and although afterwards they gave ef-
fect to the expiry of the legal, they canvafled apprifings fo ftrictly, that in al-
moft every cafe it was opened up. See the DicTioNARIES, v. Apprifing.

The a& 1672, c. 19. which was framed by Lord Stair, was intended to put an

end to the hardfhips attending the former practice ; but it failed in its objedt, by
allowing a general adjudxcatlon wherever the debtor refufed to aflign over a part
of his eftate,-one fifth greater in value than the fum due by him. General adju-
dications, being equally penal to the debtor, are therefore liable to the fame re-
ftrictions with general apprifings. :

"~ Now, itis a general rule, that penal irritancies, introduced by law, do not
take effe&t without declarator. This holds in the cafe of the irritancy ob non fo-
lutum canonem ; and in that for omitting to infert the limitations of an entail, in
terms of the act 1685. For the fame reafon, a declarator of C\ipll‘y is neceflary,
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and particularly where the adjudger enters into poffeflion, as the debt may have
been extinguifhed by intromiflions within the legal. By this meafure the debtor
is warned of his danger, and, in practice, a ftate of the adjudger’s intromiffions
are inferted in the libel and decree of expiry, for his information. Accordingly,
the mere expiry of the legal has been in no cafe found fufficient to deprive the
debtor of his right of reverfion ; and, in the following cafes, the Court have gone
upon the {uppofition, that a procefs of déclarator was neceffary; sth March 1766
Chalmers againft Olipbant ; Fac, Col. No 34. p. 58. S¢e Grounps and War-
RENTS. 7th March 1769, Caitcheon againtt Fleeming*; 3d March 1758, An-
derfon againft Nafmyth, Fac. Col. No 105, p. 186, See PrEscriprion, (NEGa-
TIVE.)

Befides, the only plaufible reafon for allowing an expiry of ‘the lega} to take
place at all, was, that the creditor might be indemnified for being obliged to take
land inftead of money. Thisinconveniency, however, was remaoved by the adts
1681, c. 17. and 1690, c. 20, which allowed any one ‘crediter of a bankrupt,
either before or after the legal was expired, to bring the lands to judicial fale.
Indeed, it may be doubted whether thefe flatutes did not operate as a virtual re-
peal of the former ones relating ta the expiry of the legal, the admifion of the
competency of a judicial fale after that period, fhewing, that adjudgers are con-
fidered even then not as proprietors, but as creditors.

Anfwered : It appears, not only from all the ftatutes relating to adjudications,
(1469, €. 36.; 1661, c. 62,; 1672, c. 19.), but alfo fiom thofe refpecting other
matters, that the mere laple of the legal, without any declaratory procefs, was.
intended to make the fubject adjudged, the abfolute property of the adjudger. It
was upon this account, that the aét 1681, c. 21. gives adjudgers, after the expiry
of the legal, a right to vote at elections ; although it was intended that perfons
vefted with an ablolute right of property, fhould alone have that- privilege. For
the fame reafon, when by 1690, c. 10. annuities arifing from debts, real er per-
fonal, were {ubje@ed ta certain affeffiments, creditors, poflefling upon adjudica-

#* The particulars of this cafe, which ha< net been colle&ed, are thefe :—TIn 1708, two herit-
able bonds were granted to Edward Baillie, over a fubje& in the Cowgate of Edmburgh the.
property of Alexander Hunter.—DBaillic entered into poflefion. After Baillie’s death, one of
hi. creditors, in 1728, led an adjudication for payment of a debt of L.4512 Scots. Patrick
Tod acquired right to this adjudication, and obtained a charter He was infeft in 1751, In
1753, he fold it to Fleming.

Caitchen, the heir of Alexander Hunter, the original proprletor, made up titles, by charter
and infeftment, from the M. agifirates of Edinburgh, and brought an a&ion aguinlt Tod and
Fleming, of reduction of the mles in their perfons, and of count and reckoning for the intro-
miflions of themfelves and their authors, with the rents of the fubjeéts. It appeared in the
action, that the heritable debts had been extinguifhed by intromiflion in 1741 ; but the defen-
ders pleaded expiry of the legal.

This plea was repelled; and Lord Kennet, Ordinary, found them liable for the whole rents
pofterior to 1741. Upon a reprefentation, he limited their accounting to the rents, from that
time, actually received.—His judgment was afirmed by the Court.



ADJUDICATION sxp APPRISING. 323
{Repeibrion.) ) "

tions, whereof the legal was expired, are exempted. Tt is upon this principle alfo,
that the creditor is not obliged to account for his intromiffions after the legal; 1621,

c. 6. ; Bankt. b. 3. tit. 2. § 4. para. 63. 73.; Principles of Equity, vol. 1. p. 381.

Indéed the fummons of déclarator itfelf, aCCOrdmg to common ftyle, ftates, that
the lands have, éver fince the expiry of the legal, belonged to the purfuer:
This procefs is not fo mutl # méntioned, either by Stair or M'Kenzie ; and that
it is mot heceffary, was fotd ; Fount. 22d February 1704, Livingfton againft
Goodlet, p. 93. v. 1. of this Didtionary ; July 1783, Gordon of Carnfield.* Siz
allo, Erfk. b, 2. tit. 12, §§ 23. 26.; Bank. b. 3. tit. 2. P4.pard. 49.; Stair, 181:11
June 1673, Laird of Leys agam{t Ferbes p. 286, v. r. of this Dictionary.

The a& 1681, c. 1. ddes hot apply to this cafe. ‘Itiobfe® was to force the
debto? to-give up his land ; and it leaves all queftions with ce-creditots tu be fet-
tled in the tanking ; or perhaps it may have meant to take av‘.a’y the right of
adjudgers, in eaf¢ of the infolvéney of -the debter:

‘The Cowrt confidered feparately the neceﬁ'rty‘ of a c‘recree of declarator and
ity effocts. On the fixlt pomt jt was -

Obferved : The atts 1681 and 1690 db' not aﬁ'é& thé - prei"cn'ﬁ quteftion. For—
merly the eftate of o bankrapt wi¥ divided amo‘hg -t créditors,; and they had no
way of getting payment of their debts it mongy: . Thé fole objedt of théfe fta-
tutes was to remedy thlS dcfe& -and not otherwife, to- regulate the interefts of
debtor and creditor. .|

1t feams to have been the 1dea of the Legxﬂature, when the ads’ 1661 and
16'7’1 were paﬁ'ed that 'ai expired }egal thouild opérate info jure. But for a long
time back, the rigour of the law has, in this refpe, been mitigated ; and even
the principle of the a¢t of federunt; -2oth November 1592, with regard to con-
ventional irritancies, has not been firidly adhered to. A more equitable prac-
tice ha¥ ndW {udceeded; by, which patties are aﬂowed to take as little advantage
of bite anothier as' poffiible’; and a reafonabld timé has i genexal been indulged,
Bow Quing sway dré et of pendl irritandies. The general adjudmatlon now in
ufe; -is evidéntly not a-fale wnder réverfisii'; but 4 méré phgrius pratorium ; and
to convert it into an abfolute right of prope1ty, by the mere laple of ten years,
would Be & frong and very unjuft operation of the law, and not agreeable to its
analogy or {pirit in other inftances. The creditor is not obliged, at the expiry of
the term, to take the eftate, in folutum of his debt ; and as little ought the debtor
to be fareclofed without fome further judicial 4, if the eftate be lirge, in pro-
portior to the debt. In the cafe of Gordon of Cairnfield, the Court went upon
fpecialties ; and it may be doubted whether it was a good decifion.

As to the effet of a decree, when-obtained; the Gourt were agreed, that
where appearance was {erioufly made-for the debtor, all objetions would be dif-
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cuffed ; and that, if they were not fuftained, and the irritancy not removed, the
lands, - in confequence of the decree, would become the abfolute property of the
creditor : But it was thought more difficult to determine what thould be the et-
fe@ of a decrce of declarator in abfence. On the one hand, it was obferved by
fome of the Judges, that though the debtor might be reftored againft fuch a de-
cree, upon fhewing objections to the adjudication, or upon proving that the debt
had been extinguifhed within the legal, the mere inequality between the extent
of the debt and the value of the lands adjudged, ought to be no ground for fet-
ting it afide. Other Judges thought, that the effect of fuch a decree would de-
pend upon the whole circumftances of the cafe; and that the value of the lands,
compared with the extent of the debt, muft be taken into the account; and
that it would be neceffary, in every cafe, to inquire what time had elapfed fince
the expiry of the legal ; whether improvements had been made upon the faith
of the right being abfolute ; or whether matters were ftill entire ; and in general,
that it would be incumbent upon the reverfer to fhow good caufe why he fhould
ftill be reftored againft the decree of declarator, which he could not be, without
making full fatisfation to the other party.

 Tue Lorps almoft unanimoufly found, ¢ That-the expiry of the legal does not
¢ veft the eftate in the adjudger #p/0 jure.’

Lord Reporter, Dreghorn. * AQ8. Solicitor-General Blair,. Geo. Ferguffon,. Fobn Buchan He
Alt. Dean of Faculty Erckine, Cullen,. Tait. Clerk, Sir Fames Colquboun.

: Fol. Dic. w. 3. p. 18. Fac. Col. No 112. p. 246.. .
Douglas. o

See the Tenants of Morton ggainst Earl of Queenfberry, p. 264. v. 1. of
this Dictionary ; where a fecond apprifer having ufed an order of redemption
againft a firft, the fame was found effetual to the third apprifer, redeeming the
fecond within the legal ; and it was found, that the order could not be pat from.
n his prejudice..

Fol. Dic. v. 1. p. 22..

See Baillie against Watfon.of Saughton, p. 88. v. 1. of this Dictionary.,

ApjupicaTioN a Summary Procefs.
See Summar Process..

Years Rent payable to the SuPERIOR..
See SuperIor and VassaL.
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WueN Requifition, or a Charge, is neceffary upon Heritable- Bonds, in order to
lead Adjudication.
See LEcaL DILIGENCE.

Ir ApjupicaTioN may be led upon.a Debt in diem, conditional, &c.
S¢e Lecar DILIGENCE.

ApjupicaTron led upon a Debt, of which the foundation is defetive, or whérc
the debt is not fully eftablifhed in the creditor’s perfon, how far it vitiates the
diligence. ,

See Quod ab initio vitiofum.

ApjupicaTioN, where it can be ftopt hpon the ground of ‘a G'ene‘ralvT'ruﬁ‘v for
Creditors.
See Bankrupr, Difpofition in favour of Creditors:.

" APPRISING or ADJUDICATION catries not a right to the fruits, as it does to the
fuble& itfelf ;. giving only a power or faculty to intromit. '
See RIGHT In SECURITY.

DILIGENCE reqmred of Apprifers and Adjudgers.
See DiLiceNCcE.

Arrrisine and ApjupicaTion make the Subje& Litigious..
See Lrricious.

Exkcutrons of ApJupicaTioNs and APPRISINGS..
See Exrcution.
See Inducie Legales..

KecoroiNe of ApjupicaTioNs and APPRISINGS..
See REGISTRATION.

Ir-one" ADJUDGER can remove a-tenant without concourfe of the other ADJUDGERS..
See. CoMMON. INTEREST..

PaxMENT. or INTROMISSION, if good againft a Singular Succeflor, in an-
APPRISING - or. ADJUDICATION.
See PersoNaL and REaL..

MeTHaoD of Obtaining Infeftment by APPRISERS; .
See. INFEFTMENT,
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Repemrrion of Apprifings from Apparcat Heirs.
See HEiR APPARENT.

Compare “ What Subje@s are carried by Apprifing and Adjudication,” with
PrrsoNarn and TRANSMISSIBLE.

Sce CompeTrTioN~—Atrefllers with Apprifcrs.~Aflignees with Apprifers.—
Apprifings with Voluntary Rights.—<Between Adjudgers, Inhibiters, &c.

See PRESCRIPTION.~—~CITATION,~—ESCHEAT ~~GROUNDS and WARRANTS.—Fus
Superveneienso—Fus TertiimmPAYMENT oo PENALTY ~—~-TACK.—TENOR .—TT1TLE
t0  PURSUE.~—V A83A L.~ W ARRANDICE ~MINOR,—=PROCESS —Bona Iide Con-
SUMPTION, |

¥ * There are cafes, falling under each.of thefe heads, of which Adjudication or Apprifing
are the fubjedt. _ ) o

A this important branch of the Law, happens to be:ampng the firftin the alphabetical order of
this Work, while a place has not yet been precifely afligned, to every cafe, manufcript or print«
ed, which has been reported ;—the Editor intends to fupply, by an Arreyoix, what may be
wanting to reder the head Apjupicarion and Arrrisings complete,



