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1752, . June 30. e e
" Anpexson and Othéts, dgaiist The Macrstrates of Rintrew.

Jonn ANDERsON and others, burgesses of Renfrew, raised a reduetion-of a long
leades 6F the cothmofi propérty; which the Magistrited end Town Countil had
étaiﬂkéea' B S N (N C =P O T B B ,‘ » : o :‘, 4,5,;,,

The Magistrates and Town Council objected to tlie fifle of thie pursuers, and
pledded; THit Sre Birgesids dafifict €otipel flicir Migisttatés to render ac-
count of their administtatioh. - The' abuses which ftray prevail in the manage:
et oF tHé fatiimoriy o burglts, afe fo be corrected;not by-a popular action; but
bapes telhedd Whiek the Wwhas dppoinitedi-. Anciently'thése things were subi

*

jétted Yolthe contrel of the Chifltitbérlatars by ‘the 96t att; 4th Parl. Ja. V. thé

FREIEED S RV

Weigistoatbsiof BiiiGHs Were SBliged toiatcotint for thejcommion god yearly inE£L

cheqler; atid, by 28thaet, 1693, i is' declared, that it is theé voyal prerogative
tooveriet and contrél - the” inatiageiment: of the' common good of burghs, and
that the Crown will appoint for that purpose commiissioniers to be vested with
the powets whith wefe i i Bseheuer.  Such are the provisions made'by
the wisdom of thié Législatiiré ; ##d by thiese only is-the' administration of Magis-
frates to be exaniined, afid thefr milversitions corrected.- e

Answéred for the pursuers, The - ptirpose of this- reduction is to enfotce' the
cbsefvarice of a‘public law, #id ¢¢ vindicate' a' right of pasturage Which ¢h
puitsuérs: have,; By’ ineéfrorial’ possession, acquired ;  and’ therefore the objec-
tion f6 the fitle‘mtist be repetled ;' thore espetially as in the casé of Johnsten'a-
pirist the Magistrates of Ediniburgh 1733, the Lords foutd, tHat Johnston, gus
burgess, had a sufficient title for carrying on a reduction of a feu granted by the
Magistrates of Edinbargh- of thé mills belonging td thit c¢ity.

"« T Torps fbund the pursuers had a sufficient’title'fo carry on this process.”

Spe Price to PRsE.~<Jurispiefron. " o
i A - Reporter, Minte. .Act. Lockhart.. . Alt; Advecatus. ) Clerk, Pringle. =
D . T .., . [Fol Dic.v. g p. 142  Fac. Col; No 17. p. 37.
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1904, Famuaryx6. . o Lo
71%IATTZEW Coms and Others, against The' MacisTraTES of Edinburgh. -

: T’;m Magistrites of Bditiburgh, by anf anprinted” act;"dated 13¢h Jurie 1693,

are authorised to'levy a' ity of two pétthies Scots © uporl the pint of ale'and”

St to e brewell“and’ iH-brotight; o vended, tapped, and sold within the
¢ said town, and suburbs and liberties thereof.” This dity washto continue dur-

ing the .S’Pa*?“?\bf 13 years, and ‘furthet’ d*ufihgj their"MéiJé:s:tlets pleasure, Tot €x-

14 X 20
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ceeding the space of 30 years, asa just time and space calculated for the pay-
ment and discharge of the town’s debt.

By the act, the Magistrates are directed to keep distinct accounts of the pro-
duce of the tax,and overseers are appomted to supermtend their conduct in the
execution of it.

By the 3d of Geo. L. this duty was contmued for 19 years, after the expiry of
the former statute; and additional overseers were appomted to act in concert
with those named by the first act. - = -

This duty was renewed by the gth of Geo. I and afterwards by an act passed
in the 25th year of his late Majesty, which is still in. force. - -

Matthew Comb, and certain other brewers liable in the duty, havmg ra:sed
an action of declarator and damages against the Magxstrabes, in which they com-
plained that the dcfcnders, or the .collectors appointed by them, levied this du-
ty unequally from the different traders ; and.asserted,. that while it was éxﬁxéted’
from them to its fall. amount, other traders were elt.her totally or partially ex.-
empted, by which means the Iatter were enabled to. undersell them at least. 20.
per cent. The Maglstrates in defence, . : -

Pleaded, 1mo, The tax is the creature of statute, and evezy quesuon relatlve
to it must be regulated by statutable enactment. Unless, therefore, it can be
shown, that the acts of Parliament which empower -the Magistrates to levy the
duty, confer upon every individual burgess, tanguam quilibet, a right to call the
defenders to account for their management, the pursuers can have no such
right at. common law. Now, the acts of Parliament appoiat overseers,’ in whom.
the power of controling the conduct of the Magistrates is vested. It lies
therefore with them, and not with any private party, to call the Magistrates to.
account.

Besides, it is a maxim of law, that no person is bound to answer as a defen-
der in any case, or with any pursuer where an absolvitor will not afford him an
exceptio rei judicate against a similar process, raised at the instance of any other
person. Now, it is evident, that although the defenders were to be succéssful
upon'the merits in the present action, this absolvitor would not operate as a res

_judicata in .any process brought. against | them by the overseers, in whom the
title to pursue is vested by the statutes.

Answered, The pursuers, in consequence “of the conduct of the defenders,
have sustained a great patrimonial loss, and must therefore at common law be
entitled to redress. Even ordinary burgesses are entitled to call Magistrates to
account for their management of the revenue, Anderson agamst the Magis-
trates of Renfrew, No 33. p. 2539. But the patrimonial interest of the pur-
suers, and COnsequently their title, is much’ stronger, than that of ordinary bur-
gesses, as they offer to prove that the favoured brewers are. enabled to undersell
them at least 20 per-cent.

The overseers named by the acts of Parhament were appointed solely with the
view of attending to the interest of the public, and not to that of private trad-
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ers, who’ should be injured by the defeniders in the’ collection ‘of the duty. -In-
deed, sofar asthe action is brought for ¥eparation of the damage which the
pursuers ‘have -dlreddy sustained, it is-evident that ‘the ovetieers have:neither
title nor interest to insist in it; and i lt seems equally clear that the pursuers are
entitled, by a declaratory conclusion, to guard themselVes agamst a repetition of

the injury.

- The objection, that a- decree- of absolvitor from this’ process wvuld not avml |

the defenders in a similar action, at the ‘instance of differént pursuers; -does'nét
apply to that part of thé libel' which conclides for repetition-and damages. -And
at’any- rate, this-objection-has been over-ruled in other cases; gth August 1763,

Merchants Company and Trades of Edmburgh agamst ‘the Governars-of Heriot’s.

Hospital, woce Hosprvar, - . - 3
Tae Lorp OrDINARY reported the cause on mformatlons

Tuz Court sustained . the pursuers® title,“afid repelled the defenccs statcd on.

“this’ pomt . :
" Act. Dean of Faculty E}sliné, Monypenny.
_ Clerk, Menzies.

Fac Col No go} 201. .

Reporter; ibfd Dregbarn
Alt Lard Advocate Dundas, Nezl Ftrgunn

R:D. . Fol ch 2 3 p 142”

S‘ECT Vl

Powers of a Box-master —-anbxhty of Intenm Magnstrates.

I
.

t664 ﬁm- 24.

‘-

HAMMERMEN of’ EDINBURGH agam.rt STEWART

i

Tm: Hammermen of Edmburgh in-anrio- 1641 obtdined from the ng a grft'

of inortification of - certain - féu-ditties belonging to the bisheprick ‘of ‘Dunkeld ;
and ithereupon-having charged Sir William Stewart: of Innernytie, for- payment

of ‘@ feniduty- for certain- byrim yeats, resting : before the restitution 6f the -

blShOPS, he suspended upon this reason, That there being certam feu-duties

resting ‘by old’ Garntilly, the suspendér’s father, for whichthe sus*pender was-
charged as executor'to his ﬁzther, he did truly pay the sanmie, and not only ob
tained a-discharge thereof; but'alio of ‘the same feu-daties yearlyin time com. -

ing ; which discharge was subscribed by the deacon,. box.master,’ and their flic-
tor.—It was znswered, That"the discharge ‘cotild” niot be ° rcspecteel as»to‘any

further years than were traly satisfied ; becauSe, it being'd’ mbrtlﬁcatien*‘to the-

wse of poor beedmen, the subscnbers of the discharge had'no power t6-sub-

sciibe the same, without-true- and real payment made thereof, unless they had

~
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