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The wife of
a bankrupt is
not entitled
te an aliment
out of her
own estate
falling under
her husband’s
Jus marits,
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ever, and being deserted and left by the husband inpossession @f this fund,
weighed with the Court to give effect to the natural nghit i3gliich, had it beeny
brought forward in proper shape, could not have failedtito have been sustained,
The Court accordingly adhered to the Lord Ordimary’s:interlocutor ; and upon
advising another reclmmmg petition Wmh ansvers, %he same Judgment was
gwen. !

Lbrd Ordinaty, Komes. . F?r Jammng 4!;«., Bahaéu

Ckrk?'[{d::. B '; For Houston, W, Bazl/m _
R. H. ' Fac, Cd M~ e P 128
1794. March 8

- AGNES Rom; aguingt The ’I’Rnsmf for M ’Husbmﬁis ﬂmé‘{mrs

In 1787, Agnep Robb was married ‘te W;l,ham Robb., T;here bem@ 0o cotl-
tract of marriage, -her moveables to the velue of abeve L. 2000, Sterling, and
the yearly revepute arising from’ her heritable pmperty andihie bonds, beﬂrmg
interess, which together excgeded. L. 1a0; fell: under the jfusr mupritiy; - ]

In 1792, her husband became msblvent and.fﬁ'ed iﬂle coum§y, and hls egga,(e
was goon after sequestrated. :

In 1793, Mrs Robb made a summalgy apphcatlon tb the Geuwt,, praggug le
have a snitable aliment modified to her out of the annual garoduce of :her,he,.‘
nta:’ole property; and, in: -support of ‘thig glaim, she 4o.. i i

- Pleaded, 14t, If the wife, before her mamiage; has po ;progeny of, hcr em,n,
she must depend entirely on her husband’s fetune .orimdusiry for support
but, when eflects formerly belonging 2o her azg rtransferred to him by the.act
«of the law, in consequence of ‘tie megniage; ks that trepsference is founded
entirely on the presumed will of the parties, it must. be 3n implied: condition
in it that he shall suitably aliment her; or rather, that she shall reserve as
much to herself as is necessary to secure het in"all events against absolate in-
digence. Accordingly, in tle casc Fac. Col. 22d-November 1785, Lisk
against her Husband and his Creditors, No 103. p..5887. the Court, proceed-
ing on these principles, medified out of her own estate a liberal aliment to
a wife whose husband had become bankrupt. See also Falc. 215t February
1743, Bontein against Bontein, No 100. p 2895, Stair, b. I. tit. 4. § 9.

2dly, When a wife is obliged to leave her husband on account of mal-
treatment, and still more, when, as in the present case, she is deserted by
him, she becomes a just creditor for an aliment, in the same manner as she
would for her legal provisions, upon the dissolution ef the marriage by his
death. On this ground, she may not only claim en his bankrapt estate, but
may also retain her own property far her security. Becember 1721, Selkrig



against Selkrig, vore Murvan CoNTraCT. Neither can it be mauitaiied, that
there is now .o roam for retantion, the legal assignation at the marriage having
already transferred it completely to: the husband ; for a legal assignation can
have no stronger cffect than 4 voluntary eme; and it is a clear point, that in
the cise of a direct assignation by the wife to the husband in a marriage con-

tract, while the subject remdins iz medio, it may be tetained in the event of

the husband’s. bankruptcy, til) the counter obligations in her favour are made
good, 22d June 1743, Crawford against Mitchell, voce MuruaL CoNTRACT.

3dly, The wife may be comsidered as fiar of her own heritable estate, and
her husband, or the trustee_for his creditors in his right, as the liferenter;
and, according to the obligation universally' understood to lie on the life-
renter; wheré thé fiar hds no sepdrate mears of livelihood, the petitioner is
entitled to an aliment, 1491, c. 25.; Stair, b. 2. tit. 4. § 36.; 22d February
1722, Master of Lovat against Fraser, No. 23. p. 396. Ersk. b. 2. tit. 9.

Answered, Whether a husband get a fortune by -his wife or not, he is
obliged to maintain her. But,if; threre: are no goods in communion, this
obligation must necessarily cease. Now, the funds from which the petitioner
here asks an aliment belong not to him, but to his creditors, against whom
she “has ‘no (egal claim: ' Founcinhdll; Z5th WNoveniber ‘v709, Turrbull
against her husband’s creditors, N8 £68. p. 5895. Even where a wife is se-
cured in a liferent annuity by express paction, it was never pretended that
she had right to it pendente matrimonio, on the insolvency of her husband.

The petitioner’s argumerit: {f good ot any thing, would establish, that ere-
ditors are in every. case bound to aliment, not anly the wife, but the children

of theix fnolvent débtor, & He is under  Hatura] obligation equally strong to
maintain them. This doctrine, however, is adverse to these established prin-
ciples in our law, that 'a ‘man’s Whole funds are liable in payment of his otié.
réﬁsf,fgi,é})tg,fand that in every cas’e the wife must ‘follow the fortuiie of B huis-
band, unfess she has ‘a;“éepéyrité‘éstatve: Cbiiétitutéd By law or paction.

Besides, it 15 Wromg i1 the petitionet, ‘who' i fact has such separate estate,
to plead that she is destitute. . Upon her giving her creditors a part of the
fee of her heritable property equivalent to the value of her husband’s jus ma-
riti, they will instamly renounce their right over the remainder.

Observed on the Bench, The fund from which Mrs Robb claiins an aliment,
belongs, withotf aity. feat¢rvation; either ‘exfiress or imiplied,; to the hushynd,
jure miriti, and consequintly te bis creditors. - Were the Caurt, therefore; to
give Her dn aliodgnt out of 1, this would: just be dispesing of so muck of their
property, which the Coury has no right to doi.. Even therefore if the- petition:
er’s whole foctand hud been- moveahle,’ she would have had no legal claim
against thewd  a0d, 4o the larger part of it is heritable, her claim on their
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What a-
mounts to
such mal-
treatment, as
to entitle the
wife to with-
draw,
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compassion is considerably weakened.” By accepting of their offer of puirchas-
ing her husband’s liferent on her disposing of part of the fee, she can obtain
an immediate livelihood. The case of Lisk against her husband’s creditors,
was thought to have been erroneously decided ; -and an appeal was entered:
against it, but a compromise afterwards took place in consequence of what
passed in the House of Peers, after the cause had been begun to be pleaded.

i he Court, with only one dissenting voice, refused the desire of the peti-
tion. o
A reclaiming petition was refused, (27th May 1794,) without answers. -

For the Petitioner, M. Russ, Flecher.  Alt. Tait. Clerk, Home..
R. D, L ~ Fol. Dic. p. 3. 289. Fac. Col. No 114. p. 253-
SECT. IH. ~

The Wife if maltreated may withdraw, and be éntitled to a Separate
Maintenance,

1594. Fune 18 : HOWIE:S“ON agai}z:t Raz.

Howieson having obtained a decreet of adherence against Rae, his wife ;
and having charged her, under the pain of horning, to adhere, she suspend-
ed, alleging, that she durst not adhere propter sevitiam marisi. In respect
whereof, he was ordained to find her caution to treat her lovingly, as became
a husband to treat his wife, she making faith that she dreaded bodily harm.

Fol. Dic. v. 1. p. 394. Haddington, MS. No 413.

e

169%7. Fune 8. Dutcuess of GorpoN‘against The Duke,

WharreLaw reported the bill of advocation, given in by the Dutchess of Gor-
don against the Duke, her husband, of a process of adherence, pursued by him
against her, for deserting and withdrawing, with this design, that if she did not
return to cohabit, he might from thenceforth be frée of any aliment she could.
claim during the separation occasioned by herself. The first reason was, The
Commissaries had committed iniquity, in sustaining process at the Duke’s in-
stance for adherence, and repelling her defence, founded on the 55th act 1573,



