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1795. November 17.
Mrs Jane Any Dovcar, Executrix of Dr Dovear aganne joun Gozpox.

Dr Doucar, in 1789, granted to John Gordon, for value, two bills, one tor
L. 209, and the other for L. 145. He likewifc accepted a bill payable to John
Innes, for L. 145: 18s.

In fecurity of thefe bills, Dr Dougal and his wife executed, in favour of M
Gordon, an affignation, ex facie ablolute, of a bond, duc to them by Alexander
Seton, for 3505 rix dollars of Sweden, equal to L. 777 : 15 : 6 Sterling.

Mr Seton, the debtor in the bond, was a Scotfman, but had lived chicefly in
Sweden for many vears before. e had, however, a confiderable eflate 1 this
country, where he occafionally retided.

Of the fame date with the aflignation, Mr Gordon granted a letter, acknow-
ledging that he had received it in fecurity of the debts above-mentioned.

The two bills granted by Dr Dougal to Mr Gordon, were atterwards twice re-
newed, and the interett and expence of ftamps included in new bills.  Thefe re-
newals took place on the 15th May 1790, when the original bills tell due; and,
on the 22d November 179, when a turther advance of L. 12, made by Mr Gor-.
don to Mrs Dougal, on the 6th Auguft, was included in them ; and, on the 2d
December following, Mr Gordon advanced Dr Dougal a further fum of L. 12
Sterling.

In July 1791, Dr Dougal died infolvent.

Upon the aflignation there was the following note, holograph of John Dundas,
writer to the fignet.

6th December 1490.
I hold this aflignation intimated to me as agent for Alexander Seton of Preflon.
Jonxn Duxpas.

It appeared, that Mr Dundas, befides managing Mr Seton’s law affairs, received
and paid away large fums on his account, and was in all refpects his confidential
man ot bufinefs. He acted, however, without any written authority, while Mz
Taylor in Linlithgow, Mr Seton’s factor, who paid his rents to Mr Dundas, had a
~written commiffion from him for manpaging his aflairs, containing very ample
powers, but which he had never exercifed to any greater extent than as an ordi.
nary factor in the country.

[t further appeared, that on 16th Apil 1795, Mr Dundas wrote Mr Seton,
then in Sweden, informing him, that the bond had been afligned to Mr Gordon ;
and Mr Seton having himfelf’ come to this country in autumn 1791, Mr Gordon,
m O&ober, wrote to Mr Dundas, exprefling a with, that Mr Seton would pay the
bond at the following Martinmas.  Mr Dundas on the 5th November anfwered,
that Mr Seton would do fo ; and accordingly, in February 1792, a difcharge of it
was made cut by Mr Dundas, which was figned both by Mrs Dougal and Mr
Gordon.
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Before payment, however, James Saunders, @ creditor of Dr Dougal, brought
an action againit Brs D'»uoal libelling on the pafiive titles; and on 16th and

r7th Februarvy 1702, he uizd an arreftmeunt, on the dependence, in the hands of
Mr Seton and Mr Dundas, of part of the fum contained in the bond.

Mr Saunders fuiled In intfrudting any paflive title againft Mrs Xougal, and only
obtained a decree againtt ber e gnitionis causa.

Mrs Dougal, on the roth April 1792, got herfeif confirmed executrix of her
hufband gua relict ; but the inventories given up by her contained only fome
medicines and houfehold-furniture.

Mr Seton, in May 1792, bought a multiplepoinding, in which he called Mrs
Dougal, and all the parties having intereft in the bond.

Mr Gordon having, in May 1793, produced, as his intereft, the bills above-men-
tioned, and his aflignation, Mrs Dougal, as executrix of her hufband, and in be-
half of his other creditors,

Objeéled, 1st, Aflignations muft be intimated to the debtor perfonally, if with-

in the kingdom, and edictally when he is abroad ; Erfk. b. 3. tit. 6. § 14. The

affignation in queftion is therefore incomplete, from its not having been intimated
to Mr Seton, the debtor in the bond, but merely to his agent Mr Dundas.

It is true, Mr Dundes {eems to have informed the debtor of the aifignaticn,
but this could not fupply the want of actual intimation, which is effential to com-
plete the right of the aflignee. Private knowledge has not even the effeét of
putting the debtor in malu fide to pay to the cedent; Fount. v. 1. p. 281, Caitles,
voce Exzcution, Earl of Aberdeen againft the Clemtozs of Mexduﬁon, No 73.
p. 867. (This last reversed on appeal.)

2dly, Although the note by Mr Dundas were held to be fuflicient evidence of
intimation, yet, as holograph writings do not prove their dates, it muit be held to
have been granted after the arreftment ufed by Mr Saunders. Sce No 65. p.
563.; and Fount. v. 2. p. 456. 22d July 1708, Karl of Selkirk againft Giay, vser
ForEgieN.

3dly, Even admitting the aflignation to have been in all refpeQs duly intimated
at the date of Mr Dundas’s acknowledgement, it would give no preference to Mr
Gordon. It appears from his miflive to Dr Dougal, that the aflignation was
granted to him in fecurity of the bills which he and Mr Innes got from the Doc-
tor in 1789. But, by the fubfequent renewal of thefe bills, there was a complete
novation of the debt ; and it is an eftablithed rule of law, movativne legitime faclu
liberantur bypotheca et p,zgnm 5 3oth ]une 1752, Duke of Nortolk, Fac. Col. No
16. p. 33. voce SurroGATUM ; befides, in this cafe, a new debt of L. 12, and
the bygone intereft on the old bills, are included in thefe now founded on; fo
that there is here not merely a change of one obligation for ancther, but a radical
alteration in the nature and fubftance of the debt.

Answered, 15¢, The intimation of an affignation to the debtor’s factor has been
fultained, even wiiere the debtor was in this country ; Decifion in Houfe of Lords,
Farl of Aberdecn againft Crediters of hlerchifton, No 73. p. 867.; and much
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mare ouzht it to be fo where he is abroad. Befides, any flep taken by tne aflig-
r-e by which the debtor is put in mala fide to pay the cedent, has the eflet of
esupleting his own right 3 Durie, 31{t March 1624, Dunipace, No 60. p. §59. ;
S 2 b.ogoto 1§ 7.5 and the aliignation was virtually intimated to Mr Seton by
the 'ubfequent tranfadlions.

2dly, The rale, that holograph writings do not prove their dates, admits of va-
rious excepticns ; and, in particular, the holograph acknowledgement of an inti-
mation has been repeatedly found probative of its date; Durie, 22d January
1632, Macgili againft Hutchelon, No 04. p. 860.; Earl of Aberdeen againft Cre-
ditors of Plerchiftown, No 73. p. 807,35 23d November 1785, Newton and Gom-
pany, IWo 52. p. 850.; befides, the afiignation was fufficiently intimated by 1ts
production in this action, which is enough to fecure Mr Gordon’s preference, as
the bond afliyned has not yet been habiicly attached by any competing diligence ;
for Mr Saunders’s arreftment is inept, as proceeding on an action againt Mrs
Dougul before her confirmation, and which, accordingly, refulted in a decree ccg-
nitionis cawsa tantum ; Yrik. b. 3.t 6. §. 8.

3dly, There was no novatio debiti in this cafe. The original debt due by Dr
Dougal f1ill remains unextinguithed, although the vouchers of it were changed for
his accommeodaticn. It is- evident, that novation was not intended by either
party ; and the law is fo far from prefuming it, that even an animus novandi is not
fuflicient, unlefs it be explicitly declared ; Foez, b, 46. ¢. 2. § 4, 5, 6.; 1t March
1781, Bank of Scotland againft Bank of England, Fac. Col. No 41. p. 72. vece
Ricut 13 SEcurrry 5 2d Auguft 1781, Ranking-of the Creditors of Cult, Fac. Col.
No 78. p. 134. voce CruprTors oF A Drrunct ; 25th February 1785, Rutherford,
Fac. Col. No 2035. p. 320. woce InNovaTion ; 24th July 1785, Douglas, Heron,
and Company, Fac. Col. No 223. p. 3.49. voce INNovaTION,

Befides, although a novatio debiti had taken place, as the aflignation is ex Sfuaci.
ablolute, Mr Gordon would have been entitled to retain it till-he was paid this
new debt. Mr Gordon held Dr Dougal’s refiduary inteveft in the bond, after the
debts mentioned in the letter were {atisfied, in trufl for his behoof s and a truflee,
coming under engagements for the trufer, cannot be compelled to denude till he
be repaid or relieved.

Or, even admitting that the original contral between the parties was that of
pledge, and that a novation of the debt took place, fill the rule of law, Ziderantur
bypotheea et pignus, only applies . where there is a fecond creditor, to whom the
fame thing has been pledged ; but the debtor himfelt, or his perfonal creditors,
cannot demand back the pledge, till not only the original debt, but every other
debt due to the creditor bypothecarius is paid, Foer. I 20.¢.6. § 16,5 Cod. 1. 8. ¢,
27.; Forbes, p. 240. 14th February 1704, Fount. v. 2. p. 509. 1ft July 1700, .
Strachan, voce COMPENSATION, RETENTIGI,

Tue Lorp OroiNary ¢ found no fufficient grounds for fuftaining the claim of

: preference made by John Gordon.’
On advifing a reclaiming petition and anfwers, the Court were clear, that Mi
Saundery’s arreftment was inept, and that, as Mrs Dougal had not confirmed the. -
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bond, the production of the affignation in the multiplepoinding, whicl was equi-
pollent to intimation, gave Mr Gordon a preferable right to either of thefe parties.
‘They confequently had no occation to determine as to the legality of thic intima-
tion to Mr Dundas.

Necither had they occalion to decide how far the renewal of the biils operated
as a novatio debiti 3 a great majority of the Judges being clear, that admitting the
renewed bills to be a debt contracted fubfequent to the aflignation, yet as the
allignation was ex facie abfolute, and as the bond had not been attached by any
of Dr Dougal’s creditors, before the renewal of thefe bills, Mr Gordon was not
bound to reconvev it till they were puld.

The Court, (11th June 1704.) *in refpect the affignation founded on by the
¢ petitioner (Mr Gordon) is abfelute in favour of Mr Gordon, preferred him for
¢ the payment of his debt upon the fund in medis.’

And, on adviling a reclaiming petition for Mrs Dougal, with anfivers, &c, the
Torps adhered.  See Conrunsarion, RereNtioN. See InNovaTion. See Proor.

Lord Ovdinary, Craz. A&, Dean of Faculty Eriking, Tair
Ale. Sclicttor-General Blarr, Mat. Ross, Fohn Clerk. Clerk, Gordor.
R. Dawidson. Fac. Col. No 13.4. #. 139,
e ————————

Intimation by what cquivalents fuppliable.

1386, Hune. MACKALZEAN againit MACKALZEAN,

WHERE intimation is neceflary as a {folemnity, the party concerred, though in-
ferted as a witnefs, in an inftrument of intimation, was found ilwereby not to be
put in mala fide, but only by a formal intumation. (See The conclufion of Frud-
dinton’s report of No 50. p. 855-)

Colvill, S *

See Haddington, No 20y35. Graham againtt Livingfton, wuce Pusric OFricer,
where the party was made witnels to an aflignation.

_— e
1622, March 22. ANtoyNE Wovin aeainst NEISH.

I~ an adtion betwixt Antoyne Whyte writer, contra Neifh, for regifiration of
a bond ; the defender afloging, That hie had paid the cedent before intimation of
the affignation : Tz Lowps found, That the fummons of regittration being

lawfully execute againft the detender, by an ollicer of arms, before the payment

made to the affignec, was a lawiul intimation,
Haddington, N 20621,
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