No 143,

“No 144
The posses-
sion of a judi-
cial factor is

not held equi” .
_valent to the

possession of
the heir ap-
‘parent, so as
to make the
succeeding
“heir liable for
- his debts, in
terms of the

BE 1695
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hold the estate without paying the debts of the immediate apparent heir, which
debts the statute in question was intended to protect. h

¢ Found, that David Sutherland is not liable to pay the pursuer, Isabella ‘
‘ Grant her.annuity in her contract’ of marriage with ]ames Sutherland ; and
¢ therefore assoilzied.’ : o

Act. Macdowaly W, Granl, And. Pringle. - _Alt. Ferguron, Brown, Simon Fraser.

- F-D. , ' ' Fac, Col. No 121. p. 178,

#* % This cause was appealed :

THE Honsz OF Lonns ¢ Oxdered that Ihe 1nt¢rlocotors complaxned of be. af-.

‘ ﬁrmed !

.1796 December . \ o )

- Jonn BucHan, fI‘ rustce for the Creditors.of Da®m Locu agam.rt fDoNAm
, MACDONALD.

AN action of ranking and sale of the estate of Appine, belongmg to Dugald
Stewart, having been brought in 1757, it was sequestrated, and 2 judicial fac,
tor appointed over it, with the usual powers. !

Dugald Stewart dlcd in 1764, upon which Anne Stewart his daughter and
 heir of provision, within a year after his death, made up inventories, with the
view of entering heir to him cum beneficio.

_She was afterwards called as a party in the action of sale, and took various
steps in it, in order to encrease the reversion. In particular, she stated objec-
tions to the debts of several creditors, and also obtained a.delay of the judicial
gale, in the hope of selling the estate more beneficially by private bargain. -

Having failed, however, in this, the estate was sold judicially in September
.1466. The purchaser’s entry was.declared to be at Whitsunday 1767 ; and af-.
ter paying Dugald Stewart’s creditors. there was a reversion of the price, a-
mounting to L. 595:9: 3id. K

In 1770, Anne Stewart married David Loch ; and by an antepnuptxal con-
- tract of marriage, in consideration of certain provisions made on her and the
children of the marriage, she conveyed to him her whole real.and personal e-
state ; and. afterwards; by a separate_ deed in June 1472, she specxally conveyed
to him her right to the reversion of her father’s estate.

Mrs Loch died in September 1772, without leaving .children, or ma.kmg up
titles heir of her fathér.

Her husband having become bankrupt soon after, he put hxs aﬁ'a:rs into the
" hands of a trustee, for behoof of his creditors.

The purchaser of Appine having also become bankrupt, his estate was se-
questrated, and a.factor appointed on it, who, in 1795, brought a multiple-
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pomdmg, in order to have the nght to the reversion of the pnce whxch stlll re-
mained in the purchaser’s hands ascertained. -

Appearance was made for Donald Macdonald, who clauncd it as hen' of Du- '

gald Stewart, on the failure of Anne Stewart, his daughter.”

On the other hand, John Buchan, trustee on Loch’s estate, contended, That. :

it belonged to his credxtors, because Mr Macdonald could not take .up the re-
version' without serving heir to Dugald Stewart, ‘and by doing so, 'rendering
}nmself liable; in’ terms of the'act 1693, for the: onérous deeds of Anne Stew<
art, who had been'in possesszon, in virtue .of her apparency, for three years bed
fore the purchaser’s entry. : \ ‘

In defence, Mr Macdonald o o »?‘-w o

Pleaded The act 1695 beitig aotrectory of the domnion Iaw, is to be strict=

ly interpreted ; 26th January 1736, Marquis of Clidsdale;- No 138: p. 9809, ;
February 1725, Mitchel, (Se¢ Arrenprx) ; 12th Febroary 1736, Lady Rattar,

‘No 141.p. g810. ; 1st July 1707, Sympson, No 136. p. 9867. ; 13th May 17355

"~ Graham, (See APPEND}X) Now, in order to subject the remoter- heit to the

passwe-tltle which that act mtroduccs, ‘the apparent heir whom he passes by;

must have been three yeafs in the actual possession of the estate ; whereas the -
estate, during the- whole of Atmc Stcwart s appay:ency, Was in possessxon of" the '

 judicial factor. ~ . N

Neither does this case fall wrthm t“he spirit of the endctmcnt Its: object was
to prevent those creditors of apparcnt heirs . from. bemg defrauded, who, from °
seeing the apparent heir in possessmn of his ancestor’s estates for years together,”

very naturally: contracted- with "him, on the belief. that he had made up* his

_ titles ; Erskine, b. 3. tit. 8. § 94. But no person could contract with Anne -

Stewart on that supposition, as-the estate was scqucstrated‘ and in possession of
‘the Court before her father’s death '

Answered, 1t is sufficient to entitle the creditors of an apparent heir to thek. '

benefit of the act 1693, that he has been three years m the possession of it ; 10th
February 1758, Yule, No 45.°p. 5299.; 27th Jurre 1760, Irvine, No. 33. p-

© 52%6. Now, the sequestration of an estate gives the Court merely a tempory .

, nght of custody, for behoof of the comimon debtor and his creditors 3 18th June

1747, Earl of Gallowdy, No 160. p. 7438.3 3oth November 1735, Campbell
voce Tack. The proprietor’s infeftment in the lands still TEM3Ins ; €onse-

quently he re&mﬂvthe cnvﬂ posscssxon ‘of- them, and-hy. ,payu;g his debts, he

session also. In thxs case, herefore, the possessmn of the Jud1c1al factor was in
fact the possession of Dugald Stewart and at hxs death came to be the pos-
‘seéssion of his daughter. . - o
. From the _]udlcxal steps too, which she took, with a v1ew to encrease the 1 Te-
version of the price,- hrer- credltors were entitled to presume, ‘that'.it. was her
property, and as much subject to her debts as if she had been in the actual pos.

. session of -1ty

No 144.
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NO 144 THE LORD OrpINaRY ¢ preferred Donald Macdonald to the sums in the hﬂnds
‘ ¢ of the raisers of the multiplepoinding.’ ,

. A reclaiming petition for John Buchan was appomted to be answered -and
the Court, considering the case to be attended with great difficulty, aftcrwards
ordered memorials. .

. On advnsmg them, several ludges thenght the Lord Ordmary S mteﬂocutor
shou.ld be altered. . Mrs Loch (it was observed) had exerted herself to the ut-
most to encrease the reversion ; and from the steps publicly taken by her for
this purpose, her creditors had reason, to suppose that it was her property. Be-
sides, she had an undoubted right, in consequence of her apparency, to draw
the interest of the reversion from the time when the estate was sold ; and had
she done’se, it would have been impossible to mainfain that she did not attain
possess;oa of it. But to give the creditors of an apparent heir the benefit of
the statute, it does not seem necessary that he should have drawn the rents; it
s sufficient that he should have had it in his pewer to do so. This is not a na-
ked ciwil possession like that of a fiar, while the subject is possessed by the
hferenter . .

" A majority of the Court were hOWevcr of opmnon that the credltors of an
apparent heir could not avail themselves of the statute, u unless their debtor had
actually attained possession, which it was admitted Mrs Loch had not done.

- Trx Lorps *adhered.’

‘ " Lord Orﬂinary, \jwtice-‘Clzré Braxfield. " For Buchan, G. Fergusson, Ja. Gorden.
) AW, Solicitor-Genaral Blairy, Macleod Bannatyne. - Clerk, Home. -~
R.D. L. \ ~ Fac. Gol. No 5. p. 12,

DIVISION 1IV.
Vitious Intromission,
SECT. L

In which circumstances intromission does or does not infer a Passive
Title.~Action transmits against heirs in valorem only.

1623. December 5. Scor against LIVINGSTON.

'No X . ) .. ! ) . ® .

A widov?:;s . IN an action betwixt Scot contra Livingston, the defender being convened,
:‘f:ﬁ?l:,ﬂ(;ﬁ as universal intromissatrix, for a debt owing by the defunct, her husband, it
"quantity of = being alleged, That there were executors nominated in the defunct’s testament,



