APPENDIX.

PART: 1.

HFTR APPARENT.-

COUNTESS DOWAGER OF GLENCAIRN; dgainst WiLLIAM CUNNINGHAM
- CU&MNGHAM G‘RA'HEAM. :

FHR LGS R o bsroo s

THE estate of Finlaystone is held undar a strxmfnntm} cimtaining the: follow-
ing 'clause : ¢ Excepting abwaysy forth: and, frae the:said:clause: irritant; . full
¢ power and hberty to ahy: of the heirs afid members of tailzie iabove specified,
«¢ to:grant hiferent infeftmrents; but not-of anneal-rent or annuity to their ladies
< or hushhnds, in safisfaction ito them of 4}l terices or-courtesiessfrom: which the
< ladies and husbands of the said heirs and members of taxlzxe are hereby.alto-
¢ gether excluded and debayred, out.of the said lands. !ordshlp, -baronses,and
« others aforesaid, the said:provisions not exceeding a fourth part ‘of .the,said
« lands, lordship,.baronies;ianid othiers, and that only in so far as the same is
“ free and unaffected for the; time, with .former liferents, or xeal debts ; -and
“ whieh provisions of -fiferent foresaid, are! to'be burdened with «the fourhs
«part of the tédinds ahdpubﬂc burdens-or: mmist:ms 8 snpendsggyable forth' of
¢ the same.” = . . Y RS

In 1791, John, Earl of Glencalrn, succeeded to the estate on the death of I'ns
~ brother Earl James; who had made up titles to it, in terms of the-entail,
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In 1798, he executed a disposition of liferent locality,. asiauthorised by the -

entail; in favour of his wife, towhom' he was. marrxed before hxs succession,
“and he-died in 1796, without having made up any feudal title to.the lands. .
- Robert Graham, the next heir of entail, made up titles #-heir of tailzie and
_provision to Earl James,.and was infeft. . g :
In 1798, he was succeeded by his ‘son William Cunnmglwn Cunmngham
Graham, who was-served. heir in general to his father: ... .. ,
The Countess ‘of Glenciirn brought an action against Mr. Graham, both as
heir of entail to the estate of Finlaystone, and. as représenting his father univer--
sally by his general service, concluding, alternanggly, -that he should either
grant a new disposition; 'or pay an apnuity equal to-one-fourth of the free
rents, on the ground that his father had mcurred this obhgatlon, in terms of

the act 1695, C. 24, .|~ Lol T

~ Indefence; Mr. Graham ...,
. Pleaded :; 1m0, The 8ct 3695 doesmo;t apply go estante;i held under the fetters
“of & strict eatail. I&mitﬁn%&&nlb’ i H?rsqml -pagsive title affecting the heir,,
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passing by, but without makmg the :dqb Ngn(ﬁetds oﬁk the interjected person
a real burden on the lnds, even whent m‘"‘fee-smfpl‘e and cannot be ex-
tended to subjects which an heir of entail passing by has no power to bur-
den; 13th May 1795, Graham of Hourston, No. 56. p. 15439,

2do, Being a correctory statute, it has.always received a strict interpretation.
Its meaning was to protect onerous creditors, contracting with an heir three
years in possession, on the faith of hisheing feudal proprietor; Bankt. B. 3.
Tit. 5. §108. It secures his onerous, but not his | gratuitous debts and deeds ;
Ersk. B. 8. Tit. 8. § 94; Muirhead, No. 1387. p. 9807 ; Clydesdale, No. 25.
p. 5262. Now, the Countess could not have compelled her husband to grant
her a liferent provision ; 14th June 1765, Lauder, against Lauder, No. 44.
p- 15419. The deed executed by him, therefore, must be held as the frult of

e h1s< bounty, ov, in other words, as grathitous..! @ . a7 o

- -8tio; ‘At all events, the statute creates only a- personal elaxm agamst the heir
who : serves, limited to the value. of the- succession ; Ersk. B. 8. Tit, 8,.§ 94.
The retits,’ durmg his lifé, wére the ‘only. benefit whu:h Robert ‘Graham ac-
qumed from passmg by the: mterjectedheur, and the defemdez cammt be :further
Habley e @ Linin coiang ot Bl o iy a1
""'Aﬁswered lmo, The terms. of thesstatute are. geﬁeasal, andApply to hexrs of
every deséription, - The.debts and- deeds:of heirs of ‘entail ‘arg. equally effectual
againist-the: estate, as those of heirs succeeding lin fee-srmpﬁ,(lmsé far as they
are not prohxbmd by the entail.. . The:pursuer’s provision. isexpressly allowed
by it. 1 The ¢ase bf Graham of Hourston does mot. apply. .. The debts there
claimed: on, wete struck at by the limitatiohs of thi€ enfail; which had been ren-
dered complete by reglstratlon, before the succeedmg year had made up hls
titles.: - :
2do, The statute does not seem to authorxse any dxstmctmn between the
onerous and gratuitous debts and deeds of the interjected person..

- At all events, it is a settled point, that rational deeds are entitled to the be-
nefit of the statite, 4 well as thase which 'are strictly onerous ; Bankt. B. gz
Tit. 5. § 108 ; Ersk. B. 8. Tit. 8..§ 94; 30th June 1761, Maclean of Loéh-
buy, affirmed on appeal, 8th February 1765, (not reported*®.) . Reasonable
provisions to a wife'are not only rational; but are considered so much.matter
of civil obligation, that where she has no conventional provision, and the ordi~
nary legal provisions are insufficient, she has an action. against her husband’s
representatives for supplying the deficiency;  6th March 1778, Thomson
against Macculloch, No. 70. p. 484; 15th December 1786,. Lowther against
Maclaine, No. 71 p. 4353 27th January ]790, Young agamst Campbeil
No. 29. p. 400

8tio, The act 1695, puts the debts and deeds of the mter]ected pemon in the
same situation as if his titles had been complete. The purstxer ’s provision .being
authorised by the entail, thie heir passing by, and, through' him, all'the subse-
quent heirs; became Hable to grazit &' déed in- speexﬁtf jinplement, in the same

* See Arzeypix, Pasr IL
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nikdmer: asﬂeyxwmlé}hmtmhdn, if her husband had been infeft, and her pro-
visions had=bedn constituted by a deed wanting procuratory and precept. Her
cluim-cap<ifl no:event ekébd the value of the estate, as-it'is only payable out
of §¢; ‘and: she shakes hetcdenrand. against the rents, or personally agamst the
defender, «only-to:supply the:want of specific performance. .

. The Lord Qrdihary ¥eported-the cause on informations.. :

+Qbserved on the Bench : "The act 1695 transmite the obligation of the inter-
jex:ted heir against his.successor, in the same manner as if his titles had been
completed Xt protects his oherous.and rational debts and deeds ; and there is
Ro occasion at ' present to consider -its effect as .to those which’are gratuxtous ;
because 2 widow’s proyisioa i8 clearly onerous. : ‘An heir of- éntail; in so far as
he is not restricted 'by: the prohibitions, is an unliiited fiar. The provisions
in questlon being authorised by:the entail, the late Mr. Graham and his suc-
cessars 'are 'bound:in specifie implement, and the obhganon does not depend on
- the amount of rents received by them: -

- Fhe'case..of. Hnursten waa weli deaded upon the grounds suggested in the
pufsuer’s: argument. - te

~The Lords, by:a great majonty, repelled the defences, and remxtted to the
Lord: Ordmhry to. proceed acdﬂ'dmg}y TR e

- Lord Reporter, Glcnlee ! Act Maf Ro.r: ) AIt Fletcher L CIe;k, Mnmc.r
1)!. D R -':-. . Fac. Coll Na 1794 405,

CLeg

No. L.

* * Thls case Was appealed The House of Lords ORDERED and ADIUDGEB,.

that the: appeal be dxsmlesed, and the mterlocutors complamed of be aﬂ?rmed.
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1803: - February 2. : MIDD"LEMORE agam:t MACFARLANE

Wxﬁzam Richard dedlemere, brother and app:érent heir. of the late John

dedlemqreof Donavourd, broughta process:of sale under the act 1695,

C. 24. against the widow and creditors of his predecessor. .’ Part of the estate

was purchased by Andrew Macfarlane, and, after payment of the: debts, a con-
siderable reversion remained for the liciv:of the deceased. .

The greater part of .the lands purchased by Macfarlane, had been held by
John Middlemore under base infeftments; upon -the precepts contained ‘in the
disposition from' hxs authors, the procuratones of reslgnatmn contmumg unex-
ecuted. : :

It was ebjected by Macfarlane, that the reversion of the prxce should not be
paid until the pursuer had made upa public feudal title to his brother, by en-
tering with the paramount superiors. The’ pursuer maintained that this was
not necessary ; but at the same time offered to take out precepts of claré constat
from the 1mmediate superiors of the base infeftments, and infeft himself upon
these. But Macfarlane was not satisfied with this, and -

No. 2.
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