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« iasured uppn theiship and.gaods respectively, yet as.that is a privilege and

.....

« {hdllgence which:the: ownets-are at liberty to use. or,not, and which. when ,

4 used has no influen¢e upon;the real value of the ship and goods 3 and asin

No. 2.

< this case the premium of insurance ‘was not. mcluded in the sum, 1nsured exther o

<¢;upon ship or cargo ; the charger did nat, stand _insurer for these premiums,
*4inot is bound:to contribute for them in makipg, good the damages ; and find,
és-that as-the-freight had. mo reality or existence either at the-time wh,en the
¢ goods were put on board, or when the shxpwreck happened in the course of the

<« homeward voyage, and was then only in, spe or exp;ectatxon upon the.after

s contingent-event of th¢safearriyal of shipapd cargo at the port of d.estlnatlon
<« which event never took place by reason.of the, total y wreck of ShlP and Fargo,
< whereby any. claim . which, would o;herwxss ba‘fﬁ,been, competent. for the sti-
sipulated freight was eﬂfgotgally soplted cha,e $ame cannot come in comﬁum as a
<. subject: liable . to . anyicontribution. in making, good-the. ,damages, no is the
« chargettobe stitediaginsurer of the freight ; and find, that what was afterward
< recovered-ofithe- wygcgk of;the ship. remained the property of the owners
s of the ship, .and:that amafg,was xecqvered of the wreck of the goods, did in
 es-like'manner remain theproperty. of the owners: of the goods, and consequontly
< that the sum of #£76. 4s. 1d. Sterling, bemg the price at, whlch (the savings
« from the wreck of the:ship, were sold, and the sum of. £185. 95, 3d Ster;hng
“ being the price:at- which: the savings from the wreck of the goods, were:sold,
< must - belong to. thé owneys.of  the ship and goods, respectively.; - and find,
«'that the sum of £44/7.2s! 10d. Sterling, expended by the changer in eadea-
syouring to: save the: sh‘lp&nd cargo, must bemade gaod by the undemgnters
« conform to their respective interests, the charger cpntnbutmg “his Proportlon
« 4o the extent of the short ipsurance for which he stands insurer; and remit
e to the Ordmary to: pmceed accordmgly, and further to do as he shall think

jasts! R R e

‘JBOth parties reclamwdxmBut the« Coqrt, upon g@y;qmg thexr reﬂ;ectwé‘pen-
tiotis: dnd- answersyadhevedr(2d Dedémber‘ 17777)- tp the whale interlocutor, and
found' the underwriters lidble in éxpenses.: . * ' -

Lord Ordinary, Covington. ’ For the Assured, Crosbie. For the- Underwriters, [Iay

" «Campbell, - Rolland. ) '
JW.

1800, Januariy 22.
Jonw CAMPBELL agazmt Rom:m* ALLAN, Agent for..the Westminster In-
. surgnce Society. .

.JoHn CampBELL insured., £2000 ;for. ope- ye@r,. op the life of Thomas
~Allan, with his father: Robert- Allan, agent in Edmburgh for the Westmmster
Insurance Society, and paid £24. 18s. as the premium, .

No. 3.

Restitutionof
the premium
refused; al-

though the



Noe. 3.
policy was
null for want
of interest, in
terms of 14th

"~ Geo. II1,

C. 48.
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‘M, Allan lmmethdt‘eiy dfter wrote ‘the Society,; '25th' Mdy 1788 ¢ < I mow
“Hind ‘you ‘orders'from John Carnpbell, for his brovher Janves: Gamophistt of
“ Caltttta, ‘to insure #2000 for ‘one 'yedr ‘oniithe life ‘of my son Thomas
s Aflan, ‘born 17th July 177, aged neat sixteen. -

My son is before me in ‘the couriting-house ; 1 warrant him mot sixteen,
*nd in péf‘féét 'Wedlth. Wir. Carmpbell Has a 'purpose to serve, «of -which 1
“know'not; he hatned ‘my son as bemg h'good lffe, 2nd least trouble attend-
“ngit” —

Thomas Aflan survma'the year. : '

In 16%, Mr. Tampbél raised 2n: acnon ﬁgainst Mr. Allan for repetmon of
the'pretiifum 6n%lte'i"6ﬂdwing ‘Statement ¢ :

The pursder’s '6bject in éntering ditto me'polrcy in quesumwms, asbxplamed
to the ddfender at the tiire, to'insure #2000 for-a year onthe dife of -his bro-
ther Dr. ‘Cariptiét of ‘Cilleutta. In‘conversitioh with Mri AHii:ibn sthe sub-
ject, ‘the purswer Testhed that a policy on Dr. Campbell’s'life-would be very
expensive’; but the Hefender sugpested, that'the ébject might be effected by
insuratice'én the [ife of some indifferent person’isthis Gotntry, .and proposed
his son, who ‘happéned to'be in the office df’ %be «ithe, * The pursuer ag¥eed,
and paid ‘the premivm.

“Phe pursuer was 4t this time shewn 'by Mr. Alfin-outlines of the rules of
the ‘Soxlety, from'which -it did ‘nét -appesir that the!trdmsaction was unsafe or
illegal. ‘Butit' mow turns-out, ‘thdt, -4s éhe pursiwr7had.no interest in the life
of Thomas Aldn, the “policy“Spas null’ from e begidning, by 14th-Geo. III,

'C, 48.°¢f which the ‘pursuer-was then ignufifit, ‘but which was: explained in a

small ‘treatise, afrétwnrd published by ‘the Society.

On that account, ‘the pursuer- could have recovered mothing if Thomas
Allan’hadl died within the year, and is ‘therefore-entitled to restitution of the
premium, both because he was misled by Mr. Allan from his ignoranee of the
law, or culpable inattention, and at-any rate condictione sire-causa, as o Fisk
has<been’run by the Society ; Cowper’sRepors, p. 666. &c. 18th Nevember
1777, Tyrie agamst Fletcher; D. Lib,12.Tit.. 5. L. 2. §.2.- L. 6. be 12.
Fit. 7.°L. 1.°§ ‘2,8,

Mr Allan admitted, that Mr. Campbell had at first mestioned his intention
of insuring on the life of Dr. Campbell, but added, that he did not explain the
nature of his interest ; that from his readily going into the proposal of substi-
tutmg the defender’s son, the defender was led to believe, that the interest in
view would thereby be secured, and by instructions from the Seciety, who

“sisted themisélves as’ parties, he resisted: the demand ;

Contending : It would be-extremcly dangerous to the Society to admit
claims of repetition of premlums after the policy has expired, upon averments
of want of initerest on the part of 'the-insured, who must be-hél to have had,
‘at"entering into the insurance, some substaiitial interest in view, best knowa to
themselves. In such case, there can’'be no concealment of fact.on the part of
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consequence of seme: mterv#m pecurrence, the. prewium. must be retuxned ;
buv here the avermens is,. that the pelicy was.illegal and null from. the hegjns
ning, and, in frari casu, melior est conditia passidentis, ; Donglas, 468 ;. King's
Bench 1780, Laurie against Burdisn.,
The Lord: Ordinary, xepasted the cause op. Wzmgt;qns, :
Observed on the Bench ;. 'L‘herpursum: bad pat- suﬁcxemly explampd his. ob-
ject in: maling the insuraace, - He might hage had ap. interest which might
‘have been. eﬁ‘entuai};a seczed. by it, and the deffmdex had.no- tgth to myqsxlggte
its nature.
- No bad: intention. has bmestahhshed aggmpt bim ; ;. qnd suppq&ng &he. mis-
apprehensxon to have been mutaial, i fari cosy mighiar, &c.
The Lords unanimiously asseilgied the defenders, o
* A petition. containing. neference to oath of Mr. Allan as to what passed at
entering into the policy, was (18th February) refused, without answers; the
questions proposed to be pyt t¢ him having been copsidered as irrelevant,

Lord Reporter, Cullen.  ~ Aect. Ar. Camplbell, Alt. Thomson, Clerk,'Méuzic:‘_
D. D. ’ Fyc. Coll. No. 158. f1. 853;

1 800 June 27,

HENDERSON, RinpeL, and CoMPANY, Attom for Henderson, Ferguson, ‘

and Gibson, agam:t GeorcE LoTHIAN and Others

IN 179’7, Headerson, thﬂel and Company, merchants in Glasgaw, made
insurance for behoof of Henderson, Ferguson, and.$ibson, of Vlngmla, citizens
of the United States of America, en tobacce, to be, sh;pped in an dmericen
vessel called the Catharine, * The voyage Was 10, be from Vu‘g}ma to Ro&ter—
dam; and the premmm sgx;mlated was ten guineas fier cents.
msured ptoperty was truly. Amencgn, the fpllowmg explamtory agreement was
subscribed by the underwriters : .

X GIa.rgmv, 20th April 1791,
¢ Whereas doubts have arisen, how far, by the i msurance underwrote by us
“¢ on tobacco for Messrs. Hepderson, Ferguson agd Gjbson, /zer the enterprize,
< Two.Sisters, and Catharine, ger pohcxes dated the 18&}1 and 28th i, there is
¢ a wagraaty of propexty,, and what is to be undgrstood l;fy such a warranty
¢ It is hereby declared, Fhat in case of capture or seizure, Messts. Henderson, '
« Riddel, and Company, before they claim for a loss, must produce proofs of

No. 4.
An insurance
was effected
in this coun-

try,on avessel

_and cargo be.
longm 40
ce per-
sons, cmzens
oft ‘America,
while that
state was at
peace with
France ; and

- by a memo-

randum sub-
joined to the
policy, it was
agreed,

¢ That in
case of cap-
titre or s;}:
zure, the in-
sured, before



