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1776. Dec. 13. PEADIE, Petitioner.

PEADIE being creditor to the deceased Hamilton of Overtown, with the
view of obtaining a preference to the creditors of the heir, upon the act
168., c. 17. raised an adjudication against the late Mr Hamilton's estate,
upon one diet, the inducise whereof did not elapse until Saturday the iith
of January; and the three years from the death of Mr Hamilton expired
upon Monday the 13 th of the same month. As the xsth of January fell to
be within the Christmas recess, Peadie petitioned the Court that they would
authorise any one of their number to decern in the adjudication, reserving
all defences contra executionem, -without allowing the defenders to take a day
to produce a progress ; the unavoidable consequence of which must have
been, to prevent the decree being obtained within the three years from the
defunct's death, and thereby preventing the petitioner's legal diligence from
affecting the estate of Overtown.

The Court considered that there were no grounds whatever which could
ifiduce them to grant this petition; for if they were even sitting upon the
iith of January, yet that could not avail the petitioner, for the Court could
not dispense with the .alternative of the act of Parliament allowing the de-
fenders to take a day to produce a progress; and although the Court have
sometimes ex gratia, allowed second! adjudications to pass on one diet, for
the sake of establishing a pari passu preference, yet they never would allow
so new and extraordinary a measure as a first adjudication to pass upon one
diet, when that diligence was intended to establish the preference of the
single creditor.

The Court refused the petition.

For the Petitioner, J. Boswell.

D. C.

a0oo. Dec. ii.
DuNcAN MACKAY against The CommoN AGENT in the Ranking of MAR.

GARET WATT'S CREDITORS.

DUNCAN MACKAY, on the 7th June 1796, obtained a decree of constitu-
tion for L. 177 : 6: 6 against Margaret Watt and John Grieve, her second
husband, for his interest, as representing her first husband Daniel Morgan.
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From the marking of the. coll4ctorof the clerks' dues at'the kottom of NO. 3.
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On the 8th June, Mackay, in virtue of the decree of constitution which previous

he had obtained the d4 e , ised a summons of adlflb -tion against detaio

Margaret Watt and John Grieve. The latter being out of the kingdom, it was extract-

was- on the 9 th June, executed against him at the market-cross of Edinburgh, ed, and
where the

pier and shore of Leith, upon two diets of sixty and fifteen days. decree of

On the ist July Mackay presented a petition to the Lords, praying, in adjudication
. . : -1.1., 1 1 1 -- Iitself was

order that he might come. in pari passu with other adjudications, that the obtai-ned be-

Court would allow the summons of adjudication to be enrolled in the regu- fore the first

lation-roll, notwithstandiiig the 'second diet had not elapsed. The petition daitr c a-d

was granted. elapsed.

On the 3 d July, Mackay obtained a decree of adjudication.

A judkcial sale of Margaret Watt's heritable property having afterwards
been broug'ht, Mackay produced the decree of adjudication, to which the
commqn agent

Objected, ift, The decree Of constitution was not extracted at'the time
the summons of adjudithriotiwas raised, 4 th February 1784, Apparent Heir
of Porteots Nb. 43. p. 132., 2oth January i8oi, Buchanan against Gray,
APPENDIX, PARLT 1. 'voce ADJU1511AT1ON, NO. 1-2. p. 26.

2dly, Although the Court dispensed with the second diet of the summons
of adjudication, they neither did nor could legally dispense 'With any part
of the first, 26th Novemkber 1794, Cannian, No. 6o. p. TIo. As the ci-
tation, however, was givenen inducier of sixty days, the first diet of ap-
pearance could not arrive till the first day of the winter session 1796, yet

the pursuer prematurely obtained decree on the 3 d July preceding.
Answered: ist, A decree always bears the date of the interlocutor which

is the foundation of it; and this must be regarded as its legal date, at what-
ever time it may be extracted. During the sitting of the Court, when the
extractors have a load of business, it would be attended with much injustice
if the diligence of creditors were retarded, till the extracting of the decree
was finished.

2dly, Adjudications do not stand in the same predicament with ordinary
summonses. They came in place of apprisings, and as apprisings always
proceeded on an inducit of fifteen days, it is sufficient if that period ihter-
vene between the date of citation, and that of the decree of adjudication;
Stair, B* 4. Tit. 3. § 33. At all events, in second adjudications, it does not
seem necessary that either diet of appearance should be elapsed; when the
summons is enrolled; Bankt. B. 4. Tit. 2. 4. and 37*
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The Lord Ordinary sustained the objectiont s
On advising a reclaiming petition, for Mackay, with answers, the Caurt

adhered.

Lord Ordinary, Balmuto.
Alt. Hdart.

R. D.

18oo. Dec. 20..

For the Common Agent,, Wiiamson.
Clbric, Afenzrs.

Fae. Cell. NaT. 207. It 475.

JOHN PAtERSOf againt JAMES REiD.

JOHN PATERSON brought an action in the Court of Session against James
Reid, for payment of the balance of an account, amounting, to L. I1:8: 3

The defender contended, That the action was incompetent in the Court
of Session, because the sum concluded for was below L. I2 Sterling.

The Lord Ordinary sustained the action; and a petition was refused with.
out answers, on the ground that the act- 20th Geo. II. c. 43j 38. prohibit-
ing -tdvocations for sums below L. I2- Sterling, refers to the, act 1663, c. 9.
against advocations for sums below 2o merks, but makes no alteration up-

on the act 1672, c. 16. 16. prohibiting, summonses in the first instance for
sums below that amount.

Lord Ordinary Ralmute. For the Petitioner, TurawbH. Cek) Maes.

D.5.

1802. Jan. 21. SmesH and another, Petitioners.

A PETITION was presented to the Court in the name of Alexander Smith
and Robert Auchterlony, trustees under the settlement of Dr James Young,
praying, that a witness, of whose deposition there was danger of their being
deprived before the proof could be regularly taken, might be immediately
examined, his deposition to lie in retentis till opened by authority of the
Court. The summons in the action in which this evidence would be ne.
cessary, had been raised and executed, but the inducitd were not yet expi-
red; and in the mean time, the witness, as he was in a very declining state
of health, (to which cffect a certificate by his physician was produced), was
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