APPENDIX. |

PART L

NAUTE, “C‘AUPONES,? STABULARH; |

1801. February 18, JAMEo Hav against SAMUEL Wénnswon‘rn.

Tamzs Hav sent a maré to be broken by Sam el Words\#bl*th sfabléi‘ and
horsé-breaker in Edlnburgh Wdrdsworthis sﬁﬁfw fortied 4 patt of ‘the
Circus, and the only entry | fo them was tﬁroqgh thé drea of titcutar part of
the building. He was lessee of tbe W‘hole of’ it, By, by 4gteement with the-
‘ proprletors, he was, on Sundgy s, ‘to. aliow the usé ofthe afea, and détedin bther
parts of the house, to 2 dlssentmg congregahoh ¥ e putpose of Wvine
service. On this account the area was filled with betiches on Suhdays; ‘4nd
the entry to' the staf)les narrowe& toa passage o‘f bef\#één sfx and eigﬂt’ feet

wzde‘ ,

through thls passage, with the mtenﬁon of gt gxmng fleranamng, sﬁe WS a

d by a strange dog which lay. concealed [ amongthie betichés ; upoti whtel ehe
‘mare broke from the servant, leaped among the Benc&s, and wis So séverdly
hurt, that she died, notmthstandmg that all due pamz were faken by Wdrdﬁ-
worth for her recovery.

-Mr. Hay brought an action against Wordsworth concluf ng for payment of
56, as the value of the mate. The action was founded- apan the ;mngple
of the edict, Naute, caufiones, stabularii ; D. Ltb 4. T:t 9.

In de‘féncé ‘Mt. Wotdsworth,
Pleaded : 1st, It was as a horse-breaker, not as a stabler, that the mare was

No. 1.
- A stablerand
horse-breaker
found liable
for the value
of a mare
which died of
an accident
while under
his care.

-While. a:ser‘vant of Wordsworth s was rxcﬂn Mr qu § ‘fiidre, oMY Sﬂﬁdg .

put under his care, But the edict relates only to the latter description of per-' ’

sons; L. 8.§.2.D. k. t. Voet. § 7. k. t. The reason of the distinction is in-
* deed obvious. . The risks to which a stabler is exposed are well known, and easily

defined. Butayoung horse before he istrained is exposed to a variety of accidents,
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which the utmost vigilance of the horse-breaker cannot provide against, and
to the risk of which, when there is no.cu/pa on his part, he ought not to be
subjected,

2dly, The edict conta;ﬁs %n pxtleptwn of aeqdents, afpsmg vi mafori, or dam-
no fatali. Now, the accident in the present instance falls under the description
of a damnum fatale, for which, even if the defender fell under the edict in his
character of a horse-breaker, he would not be responsible.

Answered : 152, It is of no moment for what purpose the mare was placed
in the defender’s stables. He received hire for keeping her ; and his stable is
a public one; T hese facts are not-denied, ar}d they bring him under the very
words of the edict.

2d1y, The damna fatalia alluded to in the edlct are misfortunes arising from
lightning, shipwreck, and the like. No case which great watchfulness on the
part of the caupio or stabularius might have prevented, was regarded as damnum
Sfatale; L.1.§ 1. D. k. t. In the present instance, if the defender chose to
permit benches to be so placed as to narrow the passage to his stables, and
thereby incur the danger of accidents to the horses under his care, he must be
answerable for the consequences.

The Lord Ordinary found ¢ the defence relevant, that the mare, in being
« led from the stable through the Circus, in order to go out to exercise, was
« attacked by astrange dog, whereupon she overthrew the groom, and leaped
¢ in among the benches, and thence received a wound, of which, notwithstand-
¢ ing all due care, she died ; this bemg a misfortune, quod cuivis patrifamilias,
<< gtiam diligentissimo, accidere frotest ; L. 11. De Minor, D. and allowed a proof
¢ thereof to the defender, and to the pursuer a conjunct probation.”

On advising a reclaiming petition for the pursuer against this judgment, with
answers, several Judges were of the same opinion with the Lord Ordinary, and
on the same ground. But a majority of the Court thought there was at least
culpia levissima on the part of the defender, which, in his characters of a stabler
and horse-breaker, ought to subject him in the loss, both on the edict and at
common law. He ought to have taken good care that his stables should not
be exposed to such accidents.

The Lords altered the Lord Ordinary’s interlocutor, and found the defender
liable for the value of the mare.

Lord Ordinary, Meadowbanl.  Act. Jo. Clerk: Alt. H. Erskins. Clerk, Menzies.
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