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legacies, he bequeathed a clock,: and .£5 te buy monmmgs, to Rass 3 and
Es5 for the semé parpose to. ‘Alexander Tillary, the vmter nf the deed. He
left the residue of his fortune to his widow.. . SRR ,

:Ross:md Fillary were the instrumentary witnesses, » -

Anne Ingran and others, the nearest of kin of William' Ellis, brought a re-
duction of the dwd, inter alis, on the ground that the mstrumentary ' witnesses
" were legatees, and one of them an executor, contending that no person méber-
wsted in a deed can be a witness in support of it ; Ersk. B. 4. Tit. 2. § 27.

~ Answered s Trifling marksof respect shewn to instrumentary witmesses
cannot affect the validity of adeed.  Besides, as they merely-attest the granter’s
subscription, the usual objections, whether of interest oraf propinquity, domot
apply tothem 5 - D. L. 98, T. 1
Marquis of Montrase, No. 1 15.p. 16887; 28d November: 1708; Sym and Scot
against Donaldson, No. 319, p. 16891 ; Falconer against Arbuthnot, No. 24.

P 16817; -19th December: 1786, Scott against Caverhill, No. 204, p. 16779,

. L. 20.. 8th March 1685; Grahame against -

No. 2.

strumentary
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of the execu=
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At all-events, the objection could reach ‘only the validiey of ‘the legacies and

: !wmmatton of Ross asrexemmr, but conl& not aﬂhct themmres: of thlrd
o5, " ) |

The Lord Or«timry rqbﬂﬁd.‘«tha reasons: of reducuon.
e Mwnds, upm advismg a pamoa mth nnswars, unammaustyaéhcmd

For &u.: Burwer, Lumdn Alﬁ. Wdhwm.

- Fac. Coll. No. 211. . 482.

Lmna Muxv nnd Awmy, agm Jonn Hnwm.

)

JﬂO‘Ln Febmary 6.

In 17?7, John Howwmed two swamdispdsitiana, ’by wh:ch he con~
veyed one-half of the lands of Malside to John Hawie, his. nephew, but who
was notthis: heiratilaw ;- and. the other half to James Merry, a distant relation
by. affiniityi .. The. chsponer reserved | nm hfexent of zhe whole to hamself and
ta:Mary Smith hisuwife.

. The disposition: in favow of Jantes Men'y, WaSrdeposth by Mary Smith in
the hands of David Cochrane. = .

On the 6th January 1785, John Howie senior exacuteda Rew settlement, by
which, without formally revoking the two former dispositions, be conveyed
the whole lapds of Malside, after his owsand: Liis ‘wife’s dead\ m.fawour of
John Howie, she former: disponeit of ane balf of them.. ~ . -

John quemmc dud on the Bth hmxazy 1’785, two days after the execu-
Im Ofthlsdeedt T R S ¥
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A considerable time after his death, his widow got back from David Coch-.
rane the disposition in favour of James Merry, thch she probably destroyed
as it never afterward appeared.

-She also, soon after her husband’s. death renounced her hferent nght ,
and. John Howie junior, in virtue of the disposition 1785, entered into

possessicn of the lands, contmued it for several years, and was mfeft in

1790. .

It was dxscovered however, that the‘date of this dxsposmon bad by means
of anerasure; been altered in a different hand-wmmg, from 6th January 1785

to 6th November 1784.. At what time this vitiation was made did not very

clearly appear ; neither was it distinctly establishied by whom.it was made, or

whether John Howie junior had had any participation in' the fraud ; ‘but there

were strong grounds for suspecting, that it had beén suggested and carried in-

to execution by the ‘notary whom Howie had employed:‘to infeft- him on the

disposition, and who was ‘a person of infamous. charatter. It was.also fully '
made-out that Howie thought the deed 1785 challengeable on the head of

death-bed, not being aware, that the heir’s right of challenge was excluded by

the two former dispositions. And this made it not improbable, that the vma-

tion had been made for the purpose of eluding that objection . . . .

On the supposition that this disposition was void, James Merry, in virtne of
the disposition 1777 in his favour, which had never been- revoked, was en-
titled to one half of the lands; and having learned the circumnstances above
detailed, he resolved to institute a reduction of the disposition 1785, both on
the ground of the vitiation, and of the granter’s having been in astate of com-
plete mental imbecility when it was granted. - . .. .} v

After obtaining a decree proving the tenor of the dxsposmon 1777 in lus.
favour, he accordingly instituted the reduction ; but not having been so suc-
cessful as he expected in:establishing the granter’s imbecility; ‘he rested his
plea on the vitiation of the date of the dxsposmon, contending, that the date
being an-essential part of the deed, an ex froit facto alteration of it, especially if
it could not be traced to any innocent cause, must be fatal to'the settlement

- 1429, C. 113, and Mackenzie’s 'Observations on it; Balfour’s Pracucs, '

- p.-868. § 86.3882.C. 5. and 384."§ 19, Stair, B. 4. Tit. 42. §.19. Ersk. B. 3.

Tit. 2. § 20. 29th March 1626, Keith, No. 20. p. 12271 10th ' February
1636, Edmiston, No. 844. p. 17062 ; 22d November 1671, Pitillo, No. 24.

p. 122815 1st July 1796, Murchie, No. 55. p 1458 ; 4 Termly Reports,
p. 430. Master wersus Millar. ,

The defender, on the other hand, contended ‘

. 1st, A date is not essential to a conveyance of hentage Stair, B. 2. Tit. 3,
§ 14. and 16. B. 3. Tit. 2. § 8, Bagkton, B. 3."Tit. 4.-§ 2. and 4. Erskine,
B. 2. Tit. 2. 8 18. Ross on Conveyancmg, wdce Tesnng clause; 3 21st July
1711, Ogllvy,No 123. p. 16896 ; Blackstone, vol. 2. pp. 295. 804. 308, 381.

and 502, And itis only where the alteration is made on a material part of



APPENDIX, Pn'r I’] L WRIT. | 5

the deed, that it is rendefed void ; Stair, B 4, Tit. 42.§ 19+ nth Decetnber
1621, Hamﬂten,No 157.:p. 169§5§4¢hDecember 1629, Wirvhath, No. 172,
p. 6749 ;. 14th December 1627, Hepburn, No. 23.°p. 12273 ; 11th March
1758, Durie, No 175: p. 16986 ; 5t March 1760, Lockhart, No. 176.p. 16939

"Coke’s Reports;_ p. 66. ‘Goddard’s Case, p.'825. H. Pigot’s. Case ; ' Bacon’s

Abrxdgment, voi. 5. p. 159*. vol‘ 7. pp 299, 306 307, 308, 809, 310. $40..

3942, 349,

edly, ‘At atiy'rate; as the: words of the date; ¢ Sevemeemhundred and eighty
© o+ l.remain entire'and unvitiated ;'the deed inrfavdur of the-defender
must have been: frosterior, an& 50 preferable to-the dxspomuon 1777, founded

on by the i pursuer. - © e
: La:tf_y, There is evary Teason 1o suppose that the &&e was wot: vxﬁated at
the time of the granter’s death, and thereisno- ground for suspecting,-far less
any eyidencé,that:the vitiation was done by the defender, av with his privity ;

* and to annub the deed under these circumstances, would srov.only; be artended .

~with“mirch’ hardship to the defender, but might also- open a dooron-otheroc-
‘casions - to' very gross frauds. . Persons in the pursuer’s situation might be
tempted, either by themselves' or their agents, to get-hold of ’ deeds to their

pre)udice, and vmat?e them; for rhe very purpose of getnng them'- afterward.

setasides <17 v Wy ST T AL LD
’ After a heanng in presence, the Lords thinkmg the vitmtxon of ‘the date
*msapmble dﬁjecnon to the deed 5. sustamed the reasons” of reﬂuc-
€6 ton %y o T G
A recia:mmg petmon ﬁne the defender was: refused wnhout answm, 27th

February ;) and a secoﬁd reclaammg petmon was (15:!1 May 180‘1) refused as.

mcompét‘enta i
. Loovd Qrdinarys Armadalers:. i - Act.: s«zmp.amél;mm Er)h‘n};m
Al H. Erskine, Haggarh . Clerk, Colguhewn. - . L
Ri D B AL i “Fat. Ooll (A*pp.) Na”xap Qc.

RS ¥ Thxsjudgementwas appealed, TheHouse of Lords; (17th March 1806,) .

Oxmnm and ADIUDGED, That the appeal be dismissed, and the mterlocu.
- tors complained’ of be: affirmed. ko

1

1801, February 24. RONALDSON chxson lfgmrm‘ S?‘ME. ’;"“’f o

- Tuis objection to an mstrument of sasine; thiat 'the ddquet of the ntary

bore ‘the. mstmment to have beén  writ iﬁuy the ’hand of' an‘other ahhough :

the d'ate and’ names of ﬂle Procurator,

and w:tnesseé Were wmten t;;y
the notary hxmself was repelIed

#_* This case is No. 7. APPENDIX, PaRT L. woce TanLziE. -
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