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A Scotsman
living_ and
carrying on
trade abroad
does not fall
under the

Bankruptact.
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proceed, from«the express reservation to that purpose, « according to the rules
«oflaw” = I : :

At-common law, these posterior conjoined adjudications are ‘unquestionably
null; and as the introduction of conjunction was an exception from the general
rule, the clause of the statute must of course be confined to the special case in
which it is authorised. The words of the enactment are most precise; the
Lord Ordinary before whom the first adjudication against any estate is called,
shall ordain, &c. and the whole applies clearly to the process only; conclud-
ing with the express declaration, that posterior adjudicatioris wer¢ to be govern.
ed by the former rules of law. T

Thé chatige of expression feom asyto first adjudication, shows a deliberate pur-
péSe“"i!i‘theiegislatﬁre- to alter the former practice. If conjunction with a poste-
rior adjudication were altowed, this might be the consequence, thatif any adjudi-
cation:¢omes to be called when the yedr and day are pearly expired, and other
creditors who could not have. brought summonses into:Court ‘in time for the
prri passu preference, should appear desiting to be conjojned, theregularadjudger
would thus have the fund for his payment shared with those who had been di-
latory, tmd who: could not have drawn.any thing but for his adjudication ; be-
sides, if #t must intimated for twenty days, in order that the conjunction may
take place, the year and day. might elapse before his decree could be obtained,
and he might thus lose the effect of. his diligence entirely. . -

The Lords (17th June) sustained the objection: stated to the adjudication of
the crediters who were not. conjoined in the first adjudication, in the name of
George Andrew, but in one or other of she-posterior adjudications. = -

To which judgment, on advising apetition with answers, they (24th Novem-
ber) adhered. I C e

Lord Ordinary, Ankerville. For the posterior Adjudgers, Solikz;tor-General Blair,

Niel Fergusson. Agent, Wm. Macdonald, W, S. Al M. Ross, G. J. Bell, _
Agent, K. Meckmzic.  Clerk, Menxijer. L o

F. ‘ R e Fae, Coll. No, 4. . 8.
1802." February 6. EWING’S Creditors againit DoucLass Attorney.

HucH DoucLas, originally a native of Scotland, had long carried on business
in Demerara, from which he returned in November 1800 to Glasgow, where
he resided for two or three months, settling some of his accounts, and arrang-
ing his future correspondence. In February, he again returned to Demerara,
where the business, during this visit to Scotland, had been continued. A se-
questration against him was applied for at the instance of the trustee for the .
crediters of William Ewing, to whom he was indebted. He was cited, being
abroad, at the market-cross of Edinburgh, pier and shore of Leith : And Lord



Appenpix, ParT L] BANKRUPT. ' 1

Cullen prdered- memorials, which were reported by Lot Wioedhauslet, pros
bationer. - - o, e eer o ekl e i depad e

AJ%W?CWPN‘S 1 attsaxmy far Douglas, g ot! oW mohiniie

1y o
4k g Tl

-Pleaded:: He is indend 2 nativaref .this country ;.. ot - of. .ol jprseddistions,

that fouaded retize eriginis; 8 unqnéstionably the weakedty: admaqthe cightaf
granting a sequestrition is.ax iongvition on the common lawieanubtbe Benited
by the words of \,vthe'sﬂtut@iﬂmmg;ih};:;i'mmria.tc hnﬂhl‘n]lzm:BS& Geo,
1L, G, 4. is & layw, intended fonshe regudation of Scottish dankrupscies Blone:
It applies only to the recovery-and disposal of offects untder the,dirdotion of the
Court of Session, and is theyefore intended to:ingJude. Soottish. teaders| aane;
« person in that part of Grient, Britain, salles Sdotlend, heing o merehiantion trdd-
« er, &c..can mean-thoseianly whe dre mendlisntat of-trders -, Sootlsrd ) *
But it was Bot meant to. restyicthe remedy to these:who wereactially in$¢ot-
land at the, time, provisions: being inade for the case of the débti-being oilt of
that country, .if -he really bel.a- Scottish - trader. - Foddign :merchanis -having
estates here, ave not to be. comprehended within our bankrupt laws, because,
without the aid of sequestration, the effects sifgate i -this. country are ligble
to diligence, and the piari passu preference of arrestments preveits:all wadue
preferences. Douglas is a foreign merchant, carrying on trade at Demerara ;
- His priticipal effects are situate there ;- and he was merely paying a transient
visit to his native country, without any fixed residence in it. A merchant,
wherever he is, is always occupied in his business, buying and selling, and for-
" warding his various concerns. Douglas, indeed, during his stay in Glasgow,
- granted two bills, and also sold a small ship, which it is said- premb hiti ‘fo
have been 2 merchant trading dnoGlasgow ;. buf ‘the bills b’ aldressed o
« Hugh Douglas; Esq:-of Demetrs, how il Glasgow.” ' 'They'sre nof pay-
able at any house, or house of business of his own, (for he bad none), but at
the house of his agents 5 theyure clearly granted as'by ufopeigwwrerdhine. With
regard to the sale of the: ship;-ohe tiranssotion: will not st theocharueser of o
Scottish trader vpon him;:a0d evén hilsdescription in the déed of vendition; as:
merchant in Glasgow, she.ohly wrising where he'lste designed, ip silt mbafficient
for. thi above purpese. . Wepe the Scottish law of sequestration foutid dpplicable
in this.chse, a trader might. wrake himself  subject t6 the varyitig sy’steipsf of

bankeupt law in all ehe coiatries to-which the prekécititi'of an’ extensive

commerce might oocasionally condiet Mim: = 2

Anbwered : I in the oase of a mérchane; pridicipally tediding dbroad, having

affeitsdnt this.conntry, me sequestration ‘cduld>be awarded; paveal priferences

wowsh thus be given to:fawourite credisors.: *But besides, if a foreign merchiant

resides for:d while in this sountry, boysand seild hiére; o maiter whether Iré has

a house, or:heusé of business heie| or:vayfies 61 bis transactions in - 4n ing or

frienid’s Houise; 28 if he has effects hiare Subjeét tp the jurisdietion of the Coure

of Session, he, in effect, Becomes a Scotfish trades. - The statéte requires either
11 Eg

No. i4.
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No. 14. that the debtor actually reside in Scotland; or-at least had sich “résidence’ o
dwelling-house, or house of business, within a year prior to the application for
sequestration. Now Douglas had resided between two and three months here,
and he bought and sold goods as a merchant,: for which he’ granted bills. -He
has also expressly styled himself ¢ merchant in Glasgow” in an authentic and
formal deed ; and in the power given. to:his attorney, which éntitles him to ap-
pear: for him in;this action, he admits the'same thing, de51gn1ng himself ¢ Tate
«.of Demexara, presently in Glasgow; merchant.” His journey to Scotland wab

- not so:much:a visit of*fnendsh*rp, as in proseéution’of his: trade ; and the'sound
 principle of :the act of sequestration is; that forelgn, ilike: domesnc dnerchants;
cannot carry on trade, or hold  property as: :traders'in | Stotlahd; without' bemg
sub]ecu to the bankrupt laws of this coimtry;:and without rendering tﬁat justice
{0 their crediors, which the'nativermerchant is bound to'render, 5= 7% ==
- The Lords were of opinion, that §. 17. of /the-statute st be ‘explaitied, "in
conformity-with '§ 18, to mean traders.in".Scotland,’ and did not: reach such
cases.as the present :. Therefore refused to- award the i seqﬂestranon.

Lord ‘Probatloner Tyt[er, Kepqrter ! Act H Er .l:fme, F[et:lzer A gent,b M Mamggm”u
K. SolicitokCieral Bla:r, G J Bell o Agent J Cam[z&ell itrtnu, W S
Clerk, Mmme.ry TE et s ; .

S 1“ | S

1) inors f,iF: f T e .-“i-'u'*i"
1802:. Martlz 5,H N SRR
CLERK, and Others, the Adjudgmg Credltors, aganm‘ 'Ehe COMMON AGENT
of the Postponed Creditors of CHARLES qMACLEAN of. KINLOCHALINE.

No. 15. e
Interpreta- IT havmg been; dec@ed (See NQ 13. p:28. :u{tra), that the conjunctxon of
tion of the adjudlcatlans could take. place only with: the: first. adjudrcatlon, the  postponed
;1:;‘::“‘:; ‘gzt creditors, next, maintained, that the adjudication of. George Andiew was not the
relative to  first, ‘and, consequently that all those conjoined with his, could be in no better
ﬁ??%l?ff; situation than those which had-been conjoined ‘with Butter’s: That a bill had
tions. been drawn on, 12th August 1793 by Colonel.Allan. Cameron upon the com-
mon debtor for #£500, which was discounted by Donald Smith and Company ;
and that another bill for the same sum was likewise discounted by them on 3d
September ; these not being retired when due, diligence was done upon them ;
and an adjudication at the instance of Smith and Company, was raised against-
the estates both of Maclean and Cameron, against the last of whom, proceed-
ings were also instituted in the King’s: Bench, he being then:in England. The

adjudigation was intimated on 17th Japuary 1795, in terms of the statute.
During the running of the period of intimation, the proceedings in England
‘obliged Colonel Cameron to pay the debt. Instead of obtaining an assignation

e [0 .



