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for.anlomerous consideration, the superior is entxtled to make the most he can  No. 3.-
of it, and has accordingly an obvious interest to jnsist that it shall notbe de-
féated in the manner.which is, Bow attempted *. - -

i 8dly; The rulés by whicli strict entails are construed ‘cannot be extended to
the present question.  As ehtails are’ generally gratuitous- destinations in favour
of the granter’s nearest relations, the restraint upon- alienation xmposed by them
oughs:to be dess favurably xegargled, than ~where,.as.in thzs case, it arises from
an onerous duné fide contract..- Clauses of pre-emption were accordmgly ef-
fectual by the civillaw against the purchaser and his- representatwes ; L. 12.
De., Prc.rm/tt. werb.:L. 2. Cod, de Pactis ; and wx;h ns,, they are engrossed .
in_the selsm, they. are also .good against thzrd yames i Bapkton, ‘B. 2. Tit,
11.-§ 50, ;:6th March 1767, Irv;ng against the Marquls of Annandale, No. 7L
p 8348, . . Q] t

. Besldes/ if a: dause, wmmag the rxghts granted to the purchaser, were
neCessary, it occurs .in the present instance: .For the clause not only irritates
the vassal’s charter and infeftment, in- the case o£ hxs mntravenmg it,« but also
¢ all thatmay follow thereon,” . wlnch last woxds can bear-no- other | mterpre-
tation than deeds or obhgatans in. favoyr of third parues, by Whlch he may
attemptitp defeat the right of the.superior. - -

The Court first ordered a hearing iin presence,, apd afterward mepemals. -

-One Judge thought, that the clause-of pre-emptanm quest,lon was essentially
dnﬁ'ereat from the general clause de non alienands in feqdal investitures, which
had been abolished by 20th Geo. iL; ; that this was a specxal covenant between
a.seller and 3 purchaser, which ¢ contained nothmg xllegal or cantra bagm mores,
and heing - duly published. to, ;htrd partxes by its xnsert;o,n m the mvestxtnre, it
ought to receive full eﬁ'ect. ot P

. The rest of the Court hOWever, on the grounds stated for the respondent,
were clearly of opuuun, that Ltfel] under the gOth Gea. L; and that tbe case,
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to be given to hlS wife and her relations, and the other to his: brother James,
or, in the event of his death, to 'his personal representatives. -

John Stewart died about the year 1776, leaving a widow dnd ene son.’ His
brotlref Tames next died ; thereafter John’s soh; Without issue ; -and, last ofall,
his tidow ; so that thé succession to one-half of his effects opened to tbeperx.
sonial Fepresentatives of his brother James, by the terms of the settleent. ' ">

In the year 1795, about four years previous to his deathy Jamed Staware
executed a testament, by which, upon a narrative of his resalutich * to settde
¢ his ‘Wbﬂdl’y affairs in his own lifetime, 60 as that all difference -among: his
« childrén, arieht the succession to hini in his means and effects;after his deach}
“ might be prevented, he nominated and appointed John Stewart, his eldest
« lawful son, to be his sole executor, and universal intromitter with his wholé
« goods and gear, debts, sums of money, household furniture, and‘othes
« movedbles whatever, that might pertain or be owin -to ‘him at- the time of
«¢ his decedse, in vittue of bonds, bills, or any other mbnner of Way ‘Yogetheg
« with the vouchers and instructions of ¢he said debsts,”” & “¢<'all which the
¢ testator thereby left and bequeathed to his son Jelin, with ipbwer to- give up
« inivetttory, confirm testament, and do every thing tiéreament that any orhes
¢ executor can, or may do, by law; ‘with -and andér: thié foutdens,iléga’c‘iéb,
L prOVlS‘fénS, ‘ahid reservations therein nﬁérﬁxdned ool el o4

* Johti Btewart, tenant in Fianich, ‘tHe eldest ‘Son of ‘Jﬁfnésf Stéﬁrﬁﬂ:, ‘d&xééi\dng
himself to be the sple personal represénititive of his father, proceeded to ‘take
possession of the stictession, devolving upon the family by his uncles setile-
men_t_'_hfﬁt_it doﬁbts h‘awng arisen wh‘ethe'r thzs %ucce‘ss&on belohged to- }‘nm«?m
poindin % was brought, in which the elder brother pled&e’d’

By the term Personal Representatives, -according 'to the Yaw of England
where this’ Seﬁfémbtit was frained, #s'to'be wirdeérstoed: thiese who | yepreseiit a
‘nan afes 'His ‘death, or, ih other’ wtords, those ‘who suctéed to his- })ersdnﬁ
estate, either in terms of his latter will, or by law, if he dhould die intestdte;;
Jacob’s Law Drém)naty, Goibuis PEMONLALL, REBRESENTAYION, 'Exe‘cutors
are therefore synonymous with personal repregentatives; and as John Stewart
was appointed by his father’s settlement his sole axecutor, he is entitled to-any
legacy devised to his personal representatives.

Answered : The tef’ personal Representatives, includes the whole chiltiren
of JTames Stewart, who by law betome sucressors to him in his moveable estate,

An executor is quite dlEerent from a representatxve, being a trustee for the
management of the moveable estate of 4’ person deceased, accousitable to the

-cheditors,-begatees, and representatives of the festator; ‘Act.(preamble) 1617,

Qs 14 Gorden against the Laird of Prum, Dec, 21, lﬁ’H, No. 86. p. 3894 ;

Campbell against Burdon, Dec. 1, 1791, (not reported.) By the law of Eng.
“lanid, ‘hkewxse, 45" rl’fustrated by ﬁhir&éf&usf’abclﬁdhs, @p?ésentahves are cledrly
" distinguished from executors; 3. ’W‘iham B ‘Repdrts, 405§ lG(Sdolphin ‘Orlih
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sy EEbcard \ilarys Tavwn 17895 Rickering versus. Stamfard, August 2, 1{797, ;

Wesey: fardory s . Farther, thesettlement of, James: Stewart can, only be
whdérsBad o dispose of - what:¥ds s jown property i but..the ﬁ.\nsls here in
midia tiever-were :vested in:bim,. and ¢id not devolye upon, his family t nll many
yearsafter "his dedth. . The ! tertmgof; his will Likewise shew,, that he ‘was dis-

posing. merelyl of hisiaivn efects; is8d- had.no contemplation ¢ of this, eventual

legacy. See Provision To Helgs: :AN® CHILDRENy SaCk Jp ¢f #64. .. - -
-(Fhe Lord Onfinary reported tbeacanse, and ;he Cqur}, ungmmously sustain-
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1803, . Detember 3s . Bnown agamst Hznmsom

Aunmzw qunnnsom schoghgaster in legnarnock, on the 12th of Jnne
1799, executed a. disposition and deed of settlement, by which_« he dxspened
s« conveyed and made over,to and in favour of Janet, Brown my spouse, in
« the event of her surviving me, in liferent, during all the days of her life, for
¢ het lee-rem use allenarly, and to and in favour of Andrew and William Hen-
« derson, my sons, equally between them, sha T: and share ‘alike, in fee and

<t property,. their heirs or assignees, not only all and sundry goods, gear and
« debts, sums of money, household furniture, bed and body clothes, and whole
« other moveable effects whatsoever, pertaining and belonging, or due and

i¢ agddebted to me at the time of death, with the whole nghts, title deeds and

« securities of said heritable and movéable sibjects, grounds and instructions
. % thereof, : and,whole clauses therein contained, with all that has followed or
s gy - follow rthex;eqm, andparticularly without prejudice to the generality
¢ foresaid, all and v whole that. lo: 9f groumi at the Braehea&’ of Kllmarnock

“ measuring,” &c.

Fac. E‘oli Nu 42, /z. 86.
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. Ja}get,\Brown, ;he w;dow, amd Wi'rham Henderson, the youngest son, con-

Y RN &

tended, that. two hemable bgnds for £ d 2. 150, upon which ‘infeftment
'ba;g\geen {aken, were comprehen dgw gnder hxs setdexqent ‘while the eldest
Andrew msnsted he was entxtleﬂ to succeed to themas hexr-nt“law.
The caseg was reported to tfle Court and the | urSuers ) R
?‘m ded s " {’he mtentxonr of the Lies*i;zi’”tgbr, whieh'is the' only Fule fdrexy‘lammg
nmb Igﬁéﬁ;‘% eafxons, Wias clearfy "t “thake d Beneral settletvent ‘of his: whole
folrtt“ &s and it PErfec;fy Pfam, thit heé‘unlerstdtt he’ had’conveyed all-his
hent Ie a8 we’li as hxs moveable -funds. W‘Z’f‘ﬁﬁ? '§ﬁ }xfehﬁ(d‘nmg the moveable
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