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Usoi the t4th Oetober 1800, Macdougait. sid Compmy,, sheichents, in
Grecnock;, réceivéd a fette from. Sobh Matdaliuin) merchiars in:Beiital; i
these - tersis’ U have: forty-six- hogsheadsi of railassts,’” and: 4 would aall
¢ them here at 39s. fier cwt, and take wponudnysglf: tbrshrps theeryy: shiedy: sin
© board for amy ‘putchasar; fiﬁyouféouid ‘obeaid one.! “This lettercwas jmme-
eyeay trahémittedto a brgker: in b}hsgagqom&msrm sndenvounr to: psdcre
a purchasér; and in a few days-he concluded a'bargain; by which the malasses
were sold for 39s. per cwt. to Robert Brewn, merchant in Glnsgdw:, who
granted.a hilh for ihe price, payable te Magcallum in Londen.

Browa,iiminediasely imforiged. Maccallags of this transactian, and fgrwarded
to him, the ordeg pof . d.eJl\[gW, which he received from Macdougall and Com-.
pany, but he never got any answer. On the 28d of October, however, Mac-
callum wrote to Macdougall, that the bargain with Brown could not be ful-
" filled; for despairing of getting the molasses disposed of in Scotland, and be-
fore he knew any thing of the trarfsaction with Brown, he had sold them at
Bristol for 38s. fer cwt.  The parties were not agreed, whether Maccallum’s

letter had been shown to Brown before he had made the bargain, or after it.

Brown raised an action against Macdougall and Company, concludmg for

damages; and
Pleaded: 1. That he purchased the molasses in the ordinary course of

business, on the faith and credit of Macdougall and Company, from whom ac-

cordingly he received the order of delivery. 2. That he knew nothing of

Maccallum, and did not therefore rely upon his credit ; bur that, even holding
Macdougall and Company as agents of Maccallum, as they charged a commis-
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sion upon the transaction, they, ifiso facto, became principal parties in the con-
tract, to the effect at least of guaranteeing the validity of the sale and the ob.
ligation of delivery; L. 1. § 17. D. De exercit. act ; Stair, B. 1. T. 12. § 18.
Rankine against Mollison, 17th February 1788, No. 17. p. 4064.

Answered : Macdoygall and Company .appeating in no other character
than as the agents of. Maccallum,i and ; having alt* t'loxfg transacted merely in
that capacxty, are not personally responsible any farther than to authenticate
their commission, and the instructions of their employer ; , Wilkie. agamst Grexg,
November 26, 1799, (not reported.) .

The Lord Ordinary found, ¢ That there was a finished bargain betwixt the
¢ parties relative to the molasses in question ; therefore finds, the defenders
¢« Donald Macdougall and Company were bound to make delivery of the forty-
¢¢ six hogsheads of molasses to the pursuer on the arrival of the order transmit.
“ ted by tife pursuer at Bristol, and ordains them to make delivery accordmg-
¢ ly; and in case of thelr fauhng to make such delivery, finds them liable in
< damages to the pursuer.”

Macdougall and Company petitioned against this judgment, and the Lords
(February 3d, 1802)-altéred the interocutor of the Lord Ordinary, and as-

soilzied the defenders.

" A reclaiming petition for Brown was advised with answers, (May 28. 1802),

when the Judges having differed in’ opinion, and reference being made to the
practic'e of England, . the Court ordered a case to be made out, that the opi-

~ nion of English counsel might be;taken,

“The Attorney and. Solicitor: Gengral of Enélénd agreed that an action could

- not' be maintained -against Ma¢dopgall and Company in.any of the Enghsh

courts, as they had communicated thelr mstrucnons to the purchaser.
‘The Court assoilzied- the defenders.
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Alt Fergumm B Agent,A Fermer,W & Cl&k, Pringle. -

J; - “"ff“': Fac. Coll Na 64, S 146



