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who stands his own insurer is entitled to every argument competent to an un- -

derwriter.

Tue Lorps found the defenders hable with expenses.

Observed from thé Bench, There is a great difference in questlons between
merchants themselves and between the merchant and the underwriter. It is
therefore very material that no insurance was effected in this case. The ge-
neral nature and practice of the carrying trade between London and Leith
seems to be in favour of the pursuers.

Lord Ordinary, Poltemmet, Act. Erskine, Cathcart. Agent, Fo. Young.
Alt Lord Advecate Hope, Boyle. Agent, F. Phillips, W. 8.
7 Fae. Col. No 15. p. gu
2802,  July g. Tavior and Company against Hoce.

Hercures Tavrcr and Company, merchants in Montrose, freighted the ship
Agnes, belonging to Alexander Hogg, to load coals in Scotland, to be deliver-
at Gottenburgh. The vessel was to be there loaded with iron and deals, and to
return with these commodities to Montrose. The freight was to be L. 6o, with
two-thirds of port charges, and the agreement was completed by missives mu-
tually subscribed by the parties. It was farther arranged verbally, that Hogg
should receive from Taylor and Company, or their correspondent, such money
as he might have occasion for, to account of the voyage.

Accordingly, Hogg sailed from Scotland with the coals, which were duly de-
livered at Gottenburgh, He there loaded his vessel with iron and deals, but
during the course of his voyage homeward, was captured by the enemy. At
the port in Scotland where he took the coals on board, he received one guinea
to account of the loading, and he received L. 30 at Gottenburgh to account of
the voyage. '

Taylor and Company brought an action before the Admiral for repetition of
the sums which had been advanced, and ‘the Judge-Admiral assoilzied the de-
fender (May 19th 1797). This decree was brought before the Court by reduc-
tion, and the pursuers

Pleaded ; The voyage to Gottenburgh and back again was understood by the
parties to be one voyage. The loss is total. No freight therefore is due’; Ma-
lyne, p. 98, 100; Molloy, b. 2. ch. 4. § 7; Bankton, b. 1. tit. 18.§ 22 ; Ers-
kine, b. 3. tit. 3. § 17. It makes no difference, that coals were carried out;
the value of such a cargo is in this case so trifling, that it may be considered lit-
tle else than ballast. The object of the voyage was to bring iron and deals from
Gotteriburgh. Since no freight could be due till the whole voyage out and
home was completed, the master in petitorio could not bave claimed it ; and the
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pursucrs are. cqually entitlcd to a restitution of - the sums which they advanced
to him on that account; L. 15. § 6. D. Loc. Con.'; Voet, § 27. hot. -
Answered ; This is not.to be considered ds- orie voyage ; for there were two
cargoes, and twp ports of delivery. Neither i$ the loss total: The outward
bound cargo of coals was safcly delivered, and sold at Gottenburgh for the be-
nefit of the pursuers, The defender is-.therefore entitled to freight pro rata
jtineris ; Lutwidge ageinst Gray, February 12th 1733, No'4s5. p. 101113
and this claim cannot be -affected by the: subsequent capture of the vessel
without any fault of his; Kames’s Principles of Equity, b. 1. part 1. <. 4.
¢ -8; Burrow’s Reports,. vol. 2.p. 882. The comparatwe value of the

© cargoes, as it’ makes no difference in the trouble of the voyage, can make

no-difference with respect to the freight due to the master. He had, therefore,
a good claim in petitorio ; much roorg i&-possessorio, Where payment has been
received on equitable grounds. .

Tue CourT, by a great majority, sustained the reasons of reductxon, and Tre-
duced decerned, and declared accordingly. -

1t was pbserved on the Bench ; The rule, that no freight shall bc due, unless
the ‘whole voyage out and home be completcd though it may sometimes occa-
sion hardsﬁlp, s, on’ ﬂle whole a salutary regulatxon, by tending to prcserve
useful liwes. The loss was total for the outward bound cargo, which in this

case ‘was of tnﬂmg value, is “understood to be vestcd in the homeward bound

argo “and was accordmgly Iost along with it.. ‘The opinion of the ]udge-Ad-
voeatc of the High Court of Admxralty in ,Engla,nd whxcb had been submlttcd‘ :

‘to the Court seemed to be in favpur of this doctrme. ,

Act. Hidshon-Cay. . Ag;m. Ra 7amem:, W S

"+ Lord Ordinary, Balmuto.
s e Ag_ent, 7. 0. Brown,. W. S Clcrk, Menziess
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SPROT against. BROWN and Orﬂnis., )

UPON thc thh October 1800, a large wooden case; containing a glass mirror;,
was shmpptd at London.on board the Ceres, Michael Brown master. . The pack-.
age had the word “ Glass” marked upon it, and was addressed to Mr William.
Sprott, York Place, Edinburgh. A receipt was granted for it in' these terms .

¢« Received on board the Ceres, Michael Brown master, for Leith, ore case, 1
¢ marked ag per margin, which I promise to deliver safe ; fire, and alt and every:

¢ the dangers and accidents of the seas, and navxgatlon of whatever nature or-

«-kindy excepted * This receipt was granted, and thc packag,c was . put on board,
withdut any examination of the contents.

; When the Ceres arrived at Leith, the wooden case was 1mmed1ately dispatch..
ed upon-mqen’s - -shoulders to Mi Sprott’s house in. York place, Edinburgh, ac..



