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‘The Lord Ordinary sustained the objections. -
On advising a reclaiming petition for Maekay, with ansWers the Court
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An action
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in the Court
of Session,
for a sum
above 200
merks,
though be.
low L. 12
Sterling.

NoO. 5.

The deposi-
tion of a
witness was
allowed to
be taken, to
lie in retentis,
although the
summons
was but just
executed,
and the par-
ties not yet
in Court.

Lord Ordinary, Balmuto. For the Common Agent, Williamson.
Alt. Hagart. Clerk, Menzies, »
R. D. Fac. Gall. Na. 207. p. 475
ere————
1800. Dec. 20. Jouxn Paterson against fames Reip.

Joun Patrrson brought an action in the Court of Session against James
Reid, for payment of the balance of an: account amounting to L. 1x1: 8 : 3.

The defender contended, That the action was incompetent in the Court
of Session, because the sum concluded for was below L. 12 Sterling.

The Lord Ordinary sustained the action ; and a petmon was refused with-
out answers, on the ground that the act 2oth Geo. H.c. 43 §38. prohxb:t—
ing advocations for sums below L. 12- Sterhng, refers to the act 1663, c. 9. -
against advocations for sums below 204 merks, but makes no alteration up-
on the act 1672, c. 16. § 16. prohibiting summonses in the first instance for

sums below‘that amount.

Lord Ordinary, Bu/mute. . For the Petitionen, Furwbald, Clerk, Monsiicse -
D. D. | 7 Fic. €olf. No. 209. p. 4%9.
= yfapenpmbe
EISQQ- Fan. 51. SmiTH and another, Petitioners.

A PETITION was presented to the Court in the name of Alexander Smith

‘and Robert Auchterlony, trustees under the settlement of Dr James Young,

praying, that a witness, of whose deposition there was danger of their being
deprived before the proof eould be regularly taken, mlght be immediately
examined, his deposxtlon to lie in retentis till opened by authority of the
Court. The summens in the action in which this evidence would be ne-
cessary, had been raised and executed, but the induci@ were not yet expi-
red ; and in the mean time, the witness, as he was in a very declining state
of health (to which effect a certificate by his physician was produced), was
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in great:danger of dying. Tt lappea‘red to the ‘Court to be a case attended
with difficulty, asithere was here ‘no one regularly in the field who «could be
‘called upon 10 object: They therefore first appointed the petition to be inti-
mated -on the walls of the Quter and -Inner House,.and copies.of it to be
sent ¢6 the defeniders in-the action, who resided at-a dlstance. .

When the petmon was again taken into consideration, it was: mennoned
froth ‘the bar, that, 4n 6he Douglas Cause, Sir John Stuart's deposition was
taken in-circumstances not very dissimilar. There, an action of .declarator
wes aleeady -in ‘Court, but the: reduction in which his testimony was to be
used was not-yet come into Court. The two actions were, however, on si-
milar grounds, and agaiost the same defenders; :so that there was 2 contra-
dictor in ‘Court, thongh not in the same cause. It was ‘mentioned likewise,

No. 5.

that 4n Baird egainst Baird, {pot teported), a-reduction of 2 settlement was

raised and executed against the defender, but the inducie were .not .expired,
when an -apphcation was mede to the Court, on‘the part of the pursuers, by
petition, on Bth January 1799; to atlow one of the instrumentary witnesses
to be examined, a certificate being produced of his bad heaith.. :The depe-
stton was 1:0 tie in retentis. “The ‘defenders, on the 25th, likewise presented

a-petition; acquiescing in-the dbove regquest, and craving the same privilege
for themselves as to the examination of another witness. The desire.of both
petmom ‘was granrted zgtJh Jawuary 1799. (See Arranpix, Bant IL.)

“ No persen’ aﬁpea*rmg*to object, the Lords allowed the. examination to take
ylace, to be sealed up, anfd‘tr’ans‘mmed to- the <lexk of Goum, to he t‘htx;erwll
Opened ‘by the au*thonty -of the- Couﬂ ‘

Agrnt, Fames Younge @}et‘h;liﬂm- }
Fac. Coll. Na. 3% p. 38,

Fnr'the .P,e,tmgners, Gillies.

|

1805. May 15. Dick against FARQUHARSON,

Mary Drex having madc up txtlcs, by a service to her ancestor George
‘Campbeil of Crunan, brought an action of reduction against John ‘Farquhar-
son, Esqs of Baldovie, iwho was in possessian of this estates, which had. Jhegn
carried off by diligence.

| \@bjectinms were frst made to the pursucs’s title, which-wgre repelled.

e jledomder. ither magie s preduation. of tiglas,« which he, .argued weRe,
ausedlicient tile 1o eaclude gherpursugr.  This plea alsp was repelled. ;

The cause being in this state, the Lord Ordinary, (181h January 1804;,
assigned ten days for satisfying the production,
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