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“« fore mentloned, then the same shall not be stamped unless on paymcnt of No. ]()

< the duty, and the sum. of £10. of penalty.”

" The petitioner maintained that the bill was null, and that it ‘could not be
used in judgment. The interpretation here contended for is strictly adhered
to by the English courts ; Chamberlain.v. Porter, 11th May 1804.

The Sheriff (15th February 1804) decerned in terms of the libel.

The Lord Ordinary (28th April 1804) refused ‘a bill of advocation, when
advised with answers and replies.

“To which judgment, the Court (21st June) adhered, by refusing a petition.

The Court considered the enactment of the stamp laws to be solely. for the
purpose of ra1smg a revenue, and that there was no view of introducing new

solemnities in the execution of writings; and, therefore, provided the revenue
be not injured, a stamp may be used of any value the granter chooses. It was
observed, that the English case referred to, was not similar to the present, the
bill having in that case been written not on a bill stamp, but a receipt stamp, the

duties on which might be differently appropriated ;. see Termly Reports, 22d
June 1782, Taylor. C e

Lord Ordinary, Polkemmet. For Petmoner, Ir«wn:

Agent, Pat. Orr, W. S, -Clerk, Menzies. .
F. _ Fac. C'oll No. 168 /z 381
1804, June 28. OG'ILVIE, agaiﬁ;t Moss.

AMONG the papers of lelxam Marshall iate assistant cashxer to the Dundee
Bankmg Company, there was found a bill in these. terms.: - £425;, - Dundee,
< 28th January 1802. Three months.after date, pay to me or. my, order,, Four
¢ hundred and twenty- -five pounds Sterlmg, at the town-clerk’s office .here,

“ being for value delivered you. o . W.H. Moss.
s ’ . £4‘25 . . N o ‘_' el C e s
<« To W. H. Moss, Esq. |, 10 o .
< presently residing at 20 : ..h'
R leeatre, Greenock 1 5‘ 815

« due a€47o” TR

The name of the drawer was not affixed to the bill, but it was biznk mdorsed :

No. 17.
A bill found
effectual, al-
though the
name of the
drawer was

left blank.

by Marshall, who, by means of the situation he occupied in. the -bank;, had.":
been in the use of accammodating persons with money upon bxlls pmmlssory- '

notes,'and-other securities. - . it

Before this bill became due, the aﬁ'mrs of Marshall we‘nt mto dxsorder, and
he left Scotland. = His -estate was sequestrated; and. John Ogilvie, writer in -

Dundee, was appointed trustee of the bankrupt subject. .In that charactér, he.;
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brought an action before the Magistrates of Dundee against Moss for payment
of the bill, and also of some additional advances, which it appeared from the
jotting on the bill had been made to him by the bankrupt.

The Magistrates decerned for payment. Upon this Moss presented.a bill of
advocation, and ' .

Pleaded : By the act 1696, C. 25. all written documents and’ ohhgatxons are
null which are drawn blank in the name of the creditor. The bill founded
upon in the present case cannot therefore afford a ground of defion, as there
is neither the drawer’s subscription annexed, nor the creditor’s name mentioned
in the body of the-writing, and which consequently is * blank it the name ‘of
‘“-the person in whose favour it is granted.” Although the act of Parhament
makes an exception of the indorsation of bills, ‘there is'no excepnon with re-
spect to the bill itself,  which assuredly falls under the statute ; Er‘skme, B. s.

2. § 28; Creditors of Craig-against Brand, February 13th, 1711; No. 21,
p. 1679; Walkinshaw against Campbell, January 8th, 1730, No. 23. p. 1684;
Henderson against Davidson, July 27th, 1788, No. 25. p. 1686. * This radical
defect is not remediéd by indorsation, because if the bill itself'Be null and void,
the indorsation can convey nothing; Tinw. February 15th, 1 749, Grant,
mentioned by:Erskine, B. 8. T. 2. § 28. Neither can the indorsation af-
ford proof of the person to whom value was paid ; for indorsations are often
used merely for the.purpose of glvmg currency to bills of exchange.

Bills are sustained as probative writs entirely from favour to commerce, and
in ebedience to mercantile law ; otherwise they are void, by the act 1681, as
wanting the names of the writer and witnesses. But to entitle a bill to its ex-
traordinary privileges, it must be a proper mercantileé document, -executed in
the form usually practised among merchants, and for the purposes for which
bills of exchange are generally empleyed This pretended bill, however, is
not executed accordmg to-the custom of merchhnts, bemg deféctive in'an ds.
sential reqursue, and is evidently not a mercantlle document 3 s0 that by the act
1681, it is-null-and void. - - / N

Answered : The act 1696, C. 25. apphes not to bills of exchange, but only
to bonds, assignations, and such deeds as require attestatxon by witnesses. The
indorsation of bills, accordmgly, is introduced, not as an exceptxon, Bt as a
declaratory explanation. It is very true, in our early practlce, When the narure :
of bills was not so thoroughly understood, a different ¢onstruction was given
to the statute. But, for these many years; the decisions, agreeably to the great
fadlities afforded to mercantile transactions, have confined the enactments of
thé. stahite.fo-writings executed according -to the direction of the act 1681
Cathcart ::against. M¢Hutcheon, November 25th,'17484 - No. 41. p. 1489 ;
Douglas and Hood against Logan, 1748, No. 41. p. 14883 Crichton and Dow
aghinst, Syme,. July:1772, | No. :828. p:id7047; Carrick, 29th'May 1790,
No. 1734. p.1614:; Brown against Campbell, November 28th, 1794, No. 387,
p. 17058 ;. Fair against Cranston, July 11th, 1801,-No. 19. p. 1677.
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With respect to the argument fonnded on the:act 1681, it will be remember-
ed, that at an early perigd much jealousy, was_entertained; by-the Judges, both

in England and Scotland, with regard to the extraordinary prmleges of bills of

exchange, and varlous difficulties occurred; which were all in process. of:time,

removed ; Holt’s reports, p. 113. I, Salkz;ld, 180s Trin.. - Tudbope:against.
Turnbull June 22, 1748, No.. IpO.,B 1519, ;. xThe bill.-in the present case, als.
though left blank in the, ‘name of the, drawer, is possessed of all the essentsial re.
quisites to constitute a debt. ‘The acceptance imports the regeipt. of the money,

for which i it, was granted and also ‘an obligation to pay it. Wherever, there-

for e, a person accepts a, bxll Wthh is blank in the name, of the drawer, he be.

comes bound to pay t the person. wh,c can show;he hasa, ight to.the debt. - It

is of no conseqyence, whethe;' it has the drawer s.name upon it,. provxded it can.
be clearly shpwn in, whom: the jus_ engendz exists,;; February.8,. 1785 Dium-
mond agamst Credlgors of. Drummond No. 47. p. 1445 Hare dgainst Geddes,

November 22,,1786 No. 48..p. 1446.

“The bill of advocation was passed ; and the ,Lord Ordma;:y aSSQllzxed th,e dep

fender
But the Court upon advxs;pg a peutxon, thh answers, altered the mterIQCu.

tor of his Lordsh1p, and ¢ repelled the defence founded on the plea, that the bill
¢ is not probatiye ;- ﬁnd the defender liable i ,m the expenses:hitherto incurred ;.
¢ remit to the Lord, Qrdmary to ascertam the same, and to.hear parties far-g:

< ther on the othex‘ points of the caygse.”” .. . . g
" Lord Ordinary, Methuen. Act..Cm:gze.-:" ‘A'g‘ei)t,‘ dlax. Dauncan, Wi 8.:
- Alt. Erskines “: Agenty Jo, Mpcglashan. o Clerk, Ferrier...
F ' o Fac. Cdll. No. 169. f. 382,

]805Q June 5. ) HILL aggz,mt M;;;qzxg{s al;;d Anqgg&omsxTaUsqu

FrANcCIS HILL, manufacturer in Malmsbury, havmg emplq)yed Menzies, ax;d
Anderson as his agents in_Scotland, became their- credjtor to a cons1derablel
amount. ~ Among other bills which he received in order to dxscha;ge\thxs debt

were five, drawn by them upon John Anderson in London. Upon being pre-,

sented, they were accepted by him, and discounted by Mr. Hill. Before they
became due, Menzies and Anderson stopped payment, which was notified to
him by a circular letter, in the usual form. In consequence of their failure, the

accepter also failed, which event was also notified to Mr. Hul, whe was, at the-

same time mformed tl;a.t no money. had been, put into. the accepteris hatds, and
that therefore they could not be retired when due. Mr. Hill was accordingly

obliged to retire them himself, and entered a claim qpomthe sequestratsexiaestafe

of Menzies and Anderson for. thexr amount., - Ly Vet

Upon the part of the trustee it was objected, that recourse was lost agamstf

No. P

No, 18..
‘When the

drawer has no .

funds in the - .

hands of the -
accepter, the -
indorsee need ;
not protest it-
for non-pay-

ment, in order .
to preserve

“his recourse

against the .
drawer,



