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~close every circumstance;’consistent with his knowledge, - which- is material, -

of ‘which there are' noné ‘more so than the time of the vessel’s ‘sailing.
Thus, in the present:casey.'if the Concordia had sailed on the 15th, hav-
mg ten days to. reach:the place of rendezvous, there could be-little doubt of her
-arriving there in time to sail’ with the July fleet.. If she was so far from being
ready as not to be able to join the convoy till the 22d, then there was a great
. probability of her being disa‘*gipointed of that fleet, and her voyage would ne-
cessarily be delayed till 2 time of the year the very. worst for shipping, Though
an express assurance s glvenfof the time expected for her clearing out, the
doubt*as to this being the case is concealed ; and it is even directly asserted,
that the letter- contamed an: e&:pectanon, which from the whole context, is not

warranted Bydit: . 0 =

~ But,on the other hand, it:was answered and the Court held satxsfactorﬂy, that>

by vittue of the established‘law in such cases, it is not the concealment of any
‘fact, whicl is'materiak.in the estimation of the risk, or which should be known
to'the undefwntetﬂs themselves, which will vary. the risk so.as to vacate the policy;
that no andue expeetatxdn iwas here.held, out as: to the time of the -vessel’s. sail-

ing, as the terms of the policy-expressly. declare, that it was uncertain whether

she would “sail ‘with -6r-without convoy, and whether before or -after 1st Au-

gust. The intention of clearing out by a certain day might be conceived, but
" many things might render - it abortive ; and ‘the order to msure was in such .

terins as.to meet.every. event.
The bill-was (26th Janudry-1804)refused..
The Court adhered, (22d May), on advising a petmfm, with answers. .

Lord Ovdinary, Glenlee. ~ Aict. Irving. Agent, Alew. Kidd, Al Camjz&dl

Agent, Jo. Dillon,.. Cleck, Ferrier.
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1804 December-21.. -~ RuanD against Ross and Others.

On the ship Commerce, lying in the road of ' Basseterre, in the Island of
St. Christepher’s, an insurance was made, by which . the said ship, &c. goods
¢t and merchandise, &c. for so much as concerns-.the assureds, by agreement
¢ between the assureds and assurers-in this policy, are and shall be valued at,
¢ ship £2000 Sterling, freight .£2000 Sterling.” - ) ‘ «

The ship began to load on 20th September 1802.. On 8th November, when
only about one-seventh of the cargo was put on board, the ship was driven on
shore from her moorings, and wrecked.

The value of what was saved only amounted to. £259.~ 185..10%d. for which,
after deducting £170. 3s. 11d. for seamen’s wages from 20th September to
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8th November, the insured offered to account, in his claim against the under-
writers, for the full amount of their subscriptions in this valued policy. The
underwriters, on the other hand, insisted, that they were: entitled to deduct the
whole proceeds of the wreck from their insurance on the ship ; and that, with
regard to the freight, they were only liable so far as the assured had interest,
that is, for one-seventh; from which also ought to be deducted a proportion
of seamen’s wages, and the price 6f stores, which were saved by the vessel
never having proceeded on her voyage.

John Young Rhand, the owner and commander of the vessel, brought an
action against George Robb and others upon the policy; and the Judge-
Admiral (3d February 1804) pronounced the following interlocutor: ¢ In res-
¢ pect the policy upon which this action proceeds is a valued policy, both as
“to ship and freight, and that the value of each is estimated at an equal sum,
¢ finds the defenders liable to the extent of #£50 fier cent. of their respective
¢ subscriptions, as the amount of their respansibility on account of the total
“ loss of the freight; and also finds the défenders each liable in the further
¢ sum of £50 per cent. of their respective: subscriptions, with and under the
¢ deduction of their respective proportions .of the free proceeds of the sale of
« the wreck and materials, as the amount of their responsibility on account of
¢ the total loss of the vessel ;3 and, further, finds-the foresaid deduction amounts
¢ t0 1. 1s. 1.d. on each £100, or 10s, 63d on each sum of #£50: There-
¢ fore decerns agamst the defenders to the extent of #£99. 9s. 53d. prer cent. of
¢ their respective subscriptions, with interest as hbelled ; repels the defences
% guoad ultra, and finds expenses due.” :

This interlocutor having been brought under review by suspensxon, the ques-
tion was reported to the Court upen memorials.

The suspenders
Pleaded : A walued policy does not exclude every inquiry as to the true

amount of the interest insured, otherwise it would just be a wager policy,
which the law decidedly prohibits. -But it is only in the case of a total loss,
that there is any material difference between an open and a valued policy. In
the former, the value must be proved; in the latter, it is admitted.” But in

‘the case of a partial loss, the same inquiry into the true amount of the loss is

to he made, whether the policy be of the one sort or of the other; otherwise
the consequence would be, that, in a valued policy, either every partial loss
must be considered as atotal one, or else nothing can be reckoned a loss at all,
unless it be a total loss; Marshall onInsurance, vol. 1. p. 202. In the present
case, the loss was not total. (

But the deduction from the loss must be greater than has been allowed ;
for the wages due to the seamen cannot possibly be charged against the pro-

_ ceeds of the wreck. Such wages being due while the vessel is loading, and

before she sets sail, are not.covered by an insurance on the ship. They do
not fall within any of the risks mentioned in a policy ; Marshall, p. 484,
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With regard to the fre)ght, it cannot be due upon the pmu:xple of its bemg
a valued policy ; because the interest was not nearly sfficient to cover it. It
amounted only to about one-seventh ; beyond which. it is similar to a wager
policy. - Insurance:is mere}y 2 contract of mdemmty, andgls not to be convert-
ed into a source of profit.- ..

Answered: In a valued: pohcy, the dlStulCthﬂ between w%nch and an open
policy is firmly established; the value is:af the nature-of liquidated damages ;
and the effect of it is, to specify the amount of the loss, as if-it-had been. prov-
ed or admitted. after:it:took place... The underwriter; of aivalued' policy is
liable for the whole freight, although only a part of thecargo'has been shipped ;
It is enough that the risk -which is cavered has commencady Bacon’s Abr. vol.
4. p. 635 Marshall; p. 76. Park, p. 86. Montgomery wersus Eggiriton, 3.
Term. Rep. p. 362. - Thomson wversus. Taylor, 6. Term. Rep. p..478. ~The
insurance:in this ‘case: was:fairly ‘meant asian. indemnity 10 cover ' thi freight
upon the voyage; and m *m one pamcular €ari it be saidl to-partake; offithe
natm'e ‘of g wager’péﬁcy ' s

Lord Ordmary, Wood/zausdee
Al W o)_‘/'?-Murray
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"RoOBERT ALLAN, banker in Eamburgh, bemg expployed asa broker, to ef-
fect an insurance on the Betsey, .then at Jampiva, applied to Robert Young,
merchant in E.dmburgh to underwrite the policy, -which he:did to the extent
of #£100. The risk, as expressed in the policy, when subscribed by Young,
was a voyage, ¢ from Jamaica to Belfast. But the policy was afterward al.
tered, so far as to subjoin to the word B/ fa:t, in a blank left in the. policy,
¢ Plymouth or Lwerpool with liberty to call at the first mentioned port, (Bel.
« fast) per orders.” There was no proof that this alteration was communis
cated to Young.
~ The vessel was faken by a French pnvateer, while she was proceedmg o
Cape Mole St. Nichols, in the lsla.nd St.. Dommge, for the purpose of j jcm;ung
convoy for England. -

Upon being applied to, 1o settle the loss, Young granted a bill for the sum

he had insured. But being afterward informed, that the policy had been. al-
tered after his subscription, he arrested the bill in the hands of the broker;
and, in an action raised against him before the Judge-Admiral, contended,
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