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The Lords refused the bill, reserving the claim of 'the suspenaers for an ad-
ditional price. '
Lord Ordinary, Anlerville.
D. D.

For the CandlemaKers, Lord- Advocate Dundas. (AJt’. Baird.
 Fac. Coll. No. 190. f. 437,

——————
— et et

1801, February 14. - LaureEnce TurNBULL against JoruN Brown. -

Lavrence TurNBULL brought an action before the Justices of the Peace act-
ing under ‘the small debt acts (35th Geo. III. C..128 ;;-and” 39th and 40th
Geo. 1II. C. 46.) against John Brown, wiiter and messenger..: The libel con-
cluded for « Five pounds of damages for fraudulently taking up:money, and
“‘allowing' another ‘messenger to do the same.in a cause of law-burrows, and
¢ keeping up 2 bond of caution, by whichméans the complainer’s wife Janet
¢ Turnbull was committed to prison, when in a bad state of health.” .

"The Justices decerned against: Brown- for #£3." ’ c

Although the statutes above referred to, declare that the sentences of the
Justices are reviewable only by reduction, Brown complained of their judg-
ment by a bill of advocation, on the footing that-they had exceeded their pow-
ers. ‘L'he statutes, he contended, conferred on them a jurisdiction only in
small questions of debt arising out of the ordinary, transactions of life, but th
present -action, although its immediate patrimonial consequences were insigni-
ficant, arose, not from a contract,- but from an. alleged delict of the defender
in his professional capacity. As deeply affecting his reputation, it was there-
fore a question of too serious a nature, for the Legislature, to intend, that, even
in the first instance, it should be decxded accordmg t the summary forms ot
the Small-debt court. SRR ‘ ;

Two of the Judges, moved by the complamer s reasoning,  were for pa%smg
the blll but the Court refused it by a considerable ma]orltv

“si

Lord Ordmary Balmuto.

R. D, Fac. Coll. No. 220. fi. 498.

I wp—— —t——
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1804, PLUMBER and Another, afrdtrn‘ HAS’I i and Anothcx

A REGULATION af pohce was made in the ryedr 1799 by the Baron Bailie of
Dalkexth for the: purpose of preventing the butchers of‘that place from expos-

ing to sale taliow in- an impure state, which it seems they had been accustomed,

to do, by mixing with it certain extraneous matter, increasing its weight, and
diminishing its purity:

For this purpose, two-searchers were appointed by the.
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Bailie, which appointment was afiessbard sanetioned by the Sheriff;. who Inter-
poned his authority to the measure, and ordained all the rough_fa toi be ¢ar-
ried to the weigh- house of, Dalkeith,. to be inspected and cleaned, under cer-
tain penaltxes This reguTatlon was afterward confirmed by a Judgment of the
Court of Sedsion, the ezuse ‘having been advocated by the butchers of Dafkeith.
James Plumber and James Smith, the tallow-searchers of the burgh, pre-
sented, in the month of October 1803, a complamt to the Baron-Bailie against
Henry Hastie; butcbér in- Dalkeith, stating, that he had evaded the: regulation,
by sending off a certain quantity of tallow privately, and selling it in Edin-

- burgh, ~ In/his answers tol the tomplaint, Hastie declined to give any partitu-
. lar account of: the.quantity. of tllow:yhat he had thus seld, and -contented

himsélf with' denying that the regulation was applicable to: him. - The Bailie
ordained him: instarisly td cotféss or dény whether he bad delivered the tallow
unsearched; ds stated by, the complainexs, With- eertification, that otherwise-he
would bie held confessed as to the quantity, and judgment gixen accordingly. -
A bill 6f ddwetdkion was presented aggainst this judgment of the Bavon-Bailie,

‘ which, upon bemg advised with answers and: rephess was: passed. by the Liord

Ordinary: : Upen this the tallowi.searchers presented a petition,’and | -

Pleaded : By the former devision of the Caurt; the right of the Baron-Bailie
of Dalkeith t6 make )regulations with regard to the market, 2nd the: prapriety
of this particitlar regulation with regard to the sale of tallow, were euplicitly
recogeiseds ;Indeed; the right: of a Barofi-Bailie ti imake sugh regulations bas
been long-established 5 Barké: Vb1, p. 4265 . Magistratds of Paisley against
Adam, goth Novémber 1790, No. 989...p. 76973 . and the regulation here
made. is.essentially the same as ‘what prevails ia most-of the Rogal Burghs in
Scotland.. Bus if this bilk of advocation. be passed, it would be in fact annulling
this yestriction altagether. It 'is true; thé: BamniBadtb & power extends na far-
ther than the market of Dalkeith ; but no part of the tallow js dold. by the
butehers in the public markét: It is- altogethér dispesed df by private gon-
tracts, for which there is generally a competition. smong the tallow-chandiers.
If, therefore, it were in the power of a butcher, by making a particular con-
tract with a tallow-chandler, to evade the necessity of subnmﬁng the tallow to
examination, the regulasion would be entirely defeated,

Answered: The regulation of the Baron-Bailie does not apply to this case;
because although that magistrate may- bave pewers to make rules for the market
within his Burgh, he can never prevent an individual from entering into such
contracts as oecur i the Ususl coursd of trade with third parties, and retéive
implement beyond the limits of his jurisdiction. In this case the purchaser of
the taltew doeb not yeside Th thetown of ‘Dalkeith;. oy does he carry on 'any
trade within that Burigh.. -He is entitled ‘therefore todemand this.itailow for
the stipulated pri¢d; ‘aceording to the centract he entered into, without being
obliged to pay any regard tothe regulamn of the Bailie; and if the butcher
furnishes it to him in suth a state of punity as had been agreed on between
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rthe.m, it is all thatcan raasonably be requmed The regutation may be ex-
tremely properwhen confined to the market of the Burgh ; but the Bailie has
no power to enact any regulation to be binding' over the whole country, and
to apply to persons over whom he has no jurisdiction. - 2dly, Even if the com-
plaint were just,. the tallow-searchers are not the persbns who have a right to
make it. .

- The Court, npon cons:demg the petmon with answers, (Sth February 1864)
altewttheannerlecutor of the Lord Ordinary, anﬂ remuted to his Inrdsh;p to
refuse the: bill, and to:find . expenses due. o

A reclaiming petition against this interlocutor was. heﬂxsed w;thOut answers.

Some of the Judges thought, that the regulation of the Baron-Bailie was
strictly local,-and .could not bé extended oyer the trade in general. But the
majority of the Court held, that' this regulation, which seemed proper in itself,
would be tatally nugatary, if the commodity sold by-the butchers within the
Burgh to strangers were not be comprehended under it.

Lord Ordinary, Gullen.
i Alt, Corbety

I

For Advocators, Baird.

Agent, Geo. Clapperton, W. S.
B Agent, HAlex, Ferrie. .

© Cletk, Menzies. ;
‘ Fa" Coll. No‘ 154. ‘ﬁ. %‘5.

‘«_+"Qn the same same day, in the case of Stxll &e. agamSt the Magistrates of

Aberdeen, the Court fonnd the same duty exxgible upon rough tallow as.

uyon teﬁned

== )

Jm 29, Sar Bwuum Dunnan and Others, Petxtxoners

Tax pmsb_ytery of Cmthness lumng assessed t&e ‘heritors in the sum of
£1250.. 15n 114 for mbﬁﬂdmg the church of Wick, the Reverend William
Sutherland, the minister of the parish, became the: undertaker of the building:
For this purpose, he granted to the presbytery (7th May 1796) a bond ‘along
with cautioners, under a penalty of #£250, for executmg the work properly

- The-price was payable by mstalments, amd necordmgly was regularly: pald
bygthb heritors. .

By the terms of thebond dm ehnrcb'whslobe finished: in the month of
January 1798; according to a particular plan.' 'When Mr. Sutherland applied
to the presbytery (18th June 1799) to.have the church mspected the heritors.

contended,. that besides not having finished the work in the time to which he

bad been. restricted, he had not acquitted himself of the obligation, either in.
his.observance of the plan, or in the extcution of the work. This the heri-.
tars.offered-to. verify, by the testxmony of the tmdesmen who had been em-u

ployed. L
i T 54‘9‘
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