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The Magi-
strates of a
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titling them
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It-was farther contended upon the merits that there'wds nofieisonablé groun’d”
of complaint in this case, and that the act of parliamentttonferred a power’
upon the Lieutenancy, of supplymg all deficiencies as they arose, by ballot in
the first instance, without waiting for the slow and inefficient mode of supply
ing them, by employing the .penalties. SRR :

The Court, upon advising the petition and: answers, by a very Darrow ma-
jority, adhered to their former mterlocuton;»-« £ Tl

There was great difference of opinion upon the Bench It was concewed
on the one hand, that the supreme Court was bound to give redress in- every
case where a Lieutenancy had exceeded the powers committed to them; or
proceeded in opposition to the act of parliament, and therefore.that it was ab-
solutely necessary.to inquire into the merits of this case; to- discover whether
the jurisdiction of the Court, by means.of advocation andsuspension, was €x-
cluded. It seemed likewise to be the opinion of several :of:the Judges, -that
the Lieutenancy had in fact - exceeded their powers, and that'a second ballot
was not competent by the act of parliament in the present case. : But the ma-
jority of their Lordships could not get over the express and diréct terms:in
which advocations ‘and suspensions are prohibited in ‘the:statuté;: for which:
there seemed a sufficient reason, in the mecessity which existed, of having an
immediate effective force: And therefore without entering -deeply into the
merits, they were of opxmon that the bill should be refused:as chmpetent, :

Lord Oxdinary, Cullen. For Suspem;ler, G:llm. Agent Jo. Pcat. Alt. Solmtar- Gmeral .
Blairy Burnet, Ar. Campbell junior, Agcnt, Ja. Rabcrlmn, W, . Clexk Home .
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THE Magistrates of Aberdeen have been in usg, from time Mnmemorxal to:
levy a small duty upon cloth manufactured in the neighbourhoed, and ‘exposed;
to sale in the public market. But though, in-the table of duties issued BY‘thé-"
Magistrates, their tacksmen were empowered, in general,‘to exact: the duty on
all cloth brought to market for sale, - it ‘was not levied:upon fereign: cloth-sold’
in the market, or upon any cloth sold in the shops, - but.wis confined entu‘ely :
to home-made cloth, exposed to sale in booths upon the. streets. »

A few years ago, the Magistrates authorised their.tacksmen to demand a
duty upon all cloth without exception ; upon which the dealers in cloth pre-
sented a bill of suspension, and raised an ‘action of declarator, concludmg, that
the Magistrates had no powers to exact any duty upon cloth sold jn thexr shops,-»
either of home or forexgn manufacture. : "

“The Lord Ordinary found, ¢ That the Magxstrates have no authonty to in-
¢ troduce new petty customs, or extend the old ones, whether in their amount,
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¢ or as to the persons subject to them, beyond the amount and liabiliry esta-
¢ blished by use and wont : That the defenders do not allege, or offer' to prove

¢ any usage: withinithe years of ;pwescnpftlon, -of - levylng, vgenerally, on cloth

< sold, or kept for sale or exportation in shops or ware-houses, within the

' ¢ royalty, by 'freemen: ‘burgesses, ithe same or any dther-castoms, such as the
<, ety customs levied con - ¢loth rdught .to.the public weekly market of the

<-birgh, andi{éxposed there 1ol sale by strdnigeis St others' Therefore, in theé |

¢ declatator, decérns,iagdibelledy 45 terthe fraedonf claimed ffom paying any
¢ petty custems,en mooHlen, or; Haen: ¢loth-by fréemen: in” shops or warehouses

¢, withip the reyalty, for sajeon exporta{mn ;"and in:the. SuspéIISIOn, suspends.

¢ the letters :tm/zlmter, and decernsio iemws SRR v
1,k be: Magistrates geolaimbdydnd - -3 o0 Doy w00 a

+iPlehdgshthat the: xﬂlﬁmm)mrﬁamgd:was{ o eﬁuemsxon of: the powers ‘of the
Magwmtesmbeyoad the-letgertof (the: anciént geants b the- city ;+-that from
thid sastlient, perindsthey-Had beeninruse:of | fublishirig: tables.of ‘custoins, im-
pdsing Aduty. aaoaaallcgeﬁb browghs within theiburgh. forl sale; :without dis-
twguishing whether.it: wasroi;fﬁre:gm ox igine:manifacture; orwhether it was
 spldainsheishppsy 0z, 8 oW and;gtalls sorthat: originally-ail-cloth. exposed

to:sade Was soldipon shesteetev—ibat if: any hiswsR shadiarisen iin /the pay--

mentmf sheduty, byanyof she personky liable;for. it, sitcchuld ! not -affect :the
puivilegesof; the burghs of.atbatesa immunity: for the future s-wthat:the dis-
tinction- attempted had. :nmaglld‘ foundation sirand - that. the ; more:extensive
dealers,.who sold dlothdmarchousess: Weneimareqdde so::pay thie, ducy 4han
those, whp. wekein, use taaell i wpon thiestreets. o1 boraaiit fonflw oo
10, Apwerede . This s ﬁﬂxﬂ%mﬁt‘m«tbﬁ Magwtmmof al ?burgr,hhto xmposwb
gax ypon the inhabitants,; which bplpng&pnly» ta t}tﬁ:Leglslatunen .Theré:ig no
spith thing as.4- discretionatyrpdwer in. Magjstriates. té i impose new|sor mcirease

. dld-duties; unless wtknthe lapirobatioh;of thecommirnitys. Town df Aberdeett
against Lisk and iothersgd 14h- Japuary 1678, No.. 16 p: +866 ; ~Erskine; B1 13

Tit..- A‘q&!m) Bankt@n,,Bo {';rltulﬁos w2 5 )%Bdthw&uties levied withiri the -

burghadewegulated: by nseand wont 3 and an attemrpt o ificrease thesd dulffes,
atithe pleasureof:thie; Magistrates; has: ‘beenfouird to-be beyond thelr powersy
Boog agaisish Magistrates, of ‘Bumntislandy; 22d.; February 1775, No. 108,
porl@0R;oF b dgainst Magistxates of Sta-fndreiw’s, Lith June 781, Ne, 106..
pﬂﬁ&iﬁblﬁgﬁ&dwﬁ the Houseqf Pabya;in the¢ case of the Magistfates-of
Edinburgli;jagainst] Corfioratioit-of. xFlEshemys%dn :Junerﬂm,JNonﬁ.; p 10
Anzwmx,ﬂ?am‘nvbwce BU!(GHLROM: ey i r:;;; Lo Bl
The Court adhered e sl ey o b mi Ve

~‘,:' SRR v
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Lordr(;)g‘d{xq 'y Meadariubané Y ’“ . 437 7&&“&3” aé’? I;t, J[ol,{ Maruoy, W S, i
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hid no right hodinserifereiwich:stranded Vesséls, orprevent-the awners of the
cargo from disposing of it as they thought- proper j 12th Anne, § 2. Cap.

18 #th Geol L Cap 1124 96thi Geo. 1L-Capir19 ;. £7th February 1725,
Monteir, Na. s p; 16796 . 19th - Febryary. 1751, Lord, Panmure, No. 6.
. 16798 ; Easkine,  Biial Tit. 1.i§.18i; and concluding, ¢ That the said Lord
<. Dundas,> James Wotsbis1:and ~Jduved ‘Sinclair, are" liable, -cbnjunctly and
¢ severally, in damages to the complainers, to the extent-of #£500.” .

.t was answered upon: the. jart.of - theAdmiral, ;That be had a power with
regard to stranded vessels, to take charge of the vessel and £argo for behoof of
all concerned H that stranded shlps were 1nserted in the commlssmn granted by
variable with regard m“}hm jurisdiction. It was further contended, that it was
highly expedient this trust should be reposed in the Admiral, who was a re-
sponsible person, instead of agents; who- offered their services with a view to
their own emolument, and had no regard for the 1nterest of the proprxetors of
the cargo.. .

The Court, upon advxslﬁg the’ petiuon and complamt, ‘with answers, rephes
and duplies, were clearly of opinion, ‘thdt the proceedings of the Vice-Admiral-
depute, and his Procuragor-fiscal, were illegal and unwarrantable. They there-
fore fpund them. hable in damages and expenses*, and remxtted to the Lord
Ordxqary to proceed a(‘.cdrdingiy e

,,'; ;. s e

j T

Lord Ohdmary, Glenfezs +* Hcts ﬁ{trﬁ,sadlt&t L Bgensit. Maovisehied o Al Solicitor-.

Geqerql‘BImr; R(&d{t.r(mz Brya: v A.gent, (_2 Iurm, WeBezarhs o Clexk, Macémzcc. »_‘-f
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Tromns; Omvna,,vmercham 1B Hawmk,mqmng refusedrpayment of hxs ac-
cepted:bill-ta John Gralam, brewer therg, - ;protest (2d Jany,3805) was taken,
and recorded in the-Bailie-court books of. Ha\.y;plg An extract of thi$ protest,
having a decree interponad by the . Maglstr)ateﬁ of- 4;13; Burgh, . together. with
their preceps §ubjoined in common farmyhpving been prisented to the Clerk of
the. Bllls for letter's -of; hommg, ardoubs mcnurped@ -How far. ehch Was com-
p@tent RS O VAL T ichio bag ;»'»"w«: IO

: The point was- reported bywhe LOrd Ordmary on the. B le sl D

. Hawick is Burgh of Baromy; independent: of the.superior. Its privileges are
en}Oyed, in consequenceof.a charter of erdgtion, by I@mcs,ﬁ)quglas' of Drum-
- lanrig} dated Lish(October 1887} proceeding an:the hairative, that the old
charters and emdents had been Jost and destroyed- by the iroads of the:English
and thieves, in the bypast times of enmity and war, by whxch 1t appeared, that
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competent onx
the extracted
decrees of the
Magistrates
of Burghs of
Barony, if
they have
been made in-
dependent of
theirsuperior,
prior to the
jurisdiction
act.





