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The Vice-
Admiral of
Orkney and
Shetland has
no power to
interfere with
the manage-
ment of goods
saved from
-vessels strand-
ed on his
coast, the
owners them-
selves having
glven suffi-
cient autho-
rity for taking
charge of
them,
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CoNNERY and Sou, against Lonn DUNDAs, and Others. R

A pETITION and complamt was presented in the name of Rlchard Connery
and Son, merchants in Dublin, and Patrick Fotheringhain, writer in Kirkwa]l,
their atrorney, against the Right Honourable-Thomas, {Lerd-Dundas, Vice-
Admiral of Orkney and Shetland, James Watson, Depute<Admiral; and James
Sinclair, Procurator-fiscal of the Vice Admiralty:Court, '6n:account of an in-
terdict granted by the Vice-Admiral-Depute, to prevem: the sale of the c cargo
of a vessel, the property of the complainers.

This vessel, which was named the Bngantme Favourlte of Chnstlansmd
was laden with a cargo of deals, belonging'to the complainers; -and, in’the
course of her voyage from Drontheim to'Dublin, was forced on shore, by
stress of weather, on the island of Papa Stronsay. The vessel-wiis ¢considerably
damaged, but no lives were lost, and the whole cargo - was preserved. . The
master gave authority to the complainer Mr. Fothenngham, to act as agent,

~“and to adopt such measures as might appeus for the intérest of the owners.

This was afterward -confirmed by a letter frotx -Meessrs. 'Connery and Sons,

who authorised Fotheringham to sell the cargo, ¥ the vesse! shiould be unfitto
prosecute her voyage. The vessel was accdvdmgiy mspected by tradesmen,
who reported, that she was unfit to proceed ; and the cargo was advertised
to be sold, by ‘public reup, at Papa Strorisay. = Before the day of sale, the
Procurator-fiscal intimated to Mr. Fot’hénnghm!'l,; that he- ddnslde‘red it as his
duty tp investifate ithe powers’ ‘which he had for seilmg this cargo, % without
& apphcmon being first made to the Admiral, who is the solé and exclusive
¢ jndge in all wrecks and maritime matters that happeniwithin his jurisdic-
¢ tion.””  To this requisition, it was replied by Fotheringham, thut the vessel,
in this case, was fiot wrecked, but merely stranded 5 and:be:shewed the letters,

. in which he was authorised by the dwriers to take charge'of their- property.

The Procurator-fiscal, however, presented.a petition tsl the :Admiral-depute,
in which “he set forth, that this interference was an . infringement upon the
privileges of the Vice-Admiral of the bounds, who alone was entitled to order
such sales, and. praying for an interdict to prevent the sale.: . The Vice:Admiral
granted the interdict 3 “but Fotheringham protested, that the Mice<Admiraldes
pufe had no authority to grant any such’interdict.: The sale took place on the
day appointed, and part of the cargo wassold ;. but on account of the interdict
of the Admiral, the purchaser refused to pay the price.

Upon this, the petition and complaint was presented, setting forth these facts,
by which. the complalners suffered 'a loss, both in consequence of the interdict
having deterréd purchasers from coming forward at the sale, and also of the
purchaser of the partof the cargo which was sold having refused to pay ths
price, contending, that the Admiral’s power was limited to wrecks, and that he
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hid no right hodinserifereiwich:stranded Vesséls, orprevent-the awners of the
cargo from disposing of it as they thought- proper j 12th Anne, § 2. Cap.

18 #th Geol L Cap 1124 96thi Geo. 1L-Capir19 ;. £7th February 1725,
Monteir, Na. s p; 16796 . 19th - Febryary. 1751, Lord, Panmure, No. 6.
. 16798 ; Easkine,  Biial Tit. 1.i§.18i; and concluding, ¢ That the said Lord
<. Dundas,> James Wotsbis1:and ~Jduved ‘Sinclair, are" liable, -cbnjunctly and
¢ severally, in damages to the complainers, to the extent-of #£500.” .

.t was answered upon: the. jart.of - theAdmiral, ;That be had a power with
regard to stranded vessels, to take charge of the vessel and £argo for behoof of
all concerned H that stranded shlps were 1nserted in the commlssmn granted by
variable with regard m“}hm jurisdiction. It was further contended, that it was
highly expedient this trust should be reposed in the Admiral, who was a re-
sponsible person, instead of agents; who- offered their services with a view to
their own emolument, and had no regard for the 1nterest of the proprxetors of
the cargo.. .

The Court, upon advxslﬁg the’ petiuon and complamt, ‘with answers, rephes
and duplies, were clearly of opinion, ‘thdt the proceedings of the Vice-Admiral-
depute, and his Procuragor-fiscal, were illegal and unwarrantable. They there-
fore fpund them. hable in damages and expenses*, and remxtted to the Lord
Ordxqary to proceed a(‘.cdrdingiy e
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Tromns; Omvna,,vmercham 1B Hawmk,mqmng refusedrpayment of hxs ac-
cepted:bill-ta John Gralam, brewer therg, - ;protest (2d Jany,3805) was taken,
and recorded in the-Bailie-court books of. Ha\.y;plg An extract of thi$ protest,
having a decree interponad by the . Maglstr)ateﬁ of- 4;13; Burgh, . together. with
their preceps §ubjoined in common farmyhpving been prisented to the Clerk of
the. Bllls for letter's -of; hommg, ardoubs mcnurped@ -How far. ehch Was com-
p@tent RS O VAL T ichio bag ;»'»"w«: IO

: The point was- reported bywhe LOrd Ordmary on the. B le sl D

. Hawick is Burgh of Baromy; independent: of the.superior. Its privileges are
en}Oyed, in consequenceof.a charter of erdgtion, by I@mcs,ﬁ)quglas' of Drum-
- lanrig} dated Lish(October 1887} proceeding an:the hairative, that the old
charters and emdents had been Jost and destroyed- by the iroads of the:English
and thieves, in the bypast times of enmity and war, by whxch 1t appeared, that
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competent onx
the extracted
decrees of the
Magistrates
of Burghs of
Barony, if
they have
been made in-
dependent of
theirsuperior,
prior to the
jurisdiction
act.



