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;- Anowered:  Although:the muster’s powers of binding the owners for money
borrowed 'on acceunt of the 'vessel, or of hypothecating her; cease when she ie
in'a home pore, ath- March. 1761, Rope Work. Compmy of - Port-Glasgow,
No. 68. p. 6268. 20th July !788, ‘Hamilton, No. 69..p. 6269 ; yet, as the
prapositara of the master continues, his power of binding. lihe owners for or-
dinary ‘furnishings is invariably the same, whether ‘the ship'be at home or
abroad;- stm,*B.;l F. 12, § 18. Macdowall, vol p. 809 Ersk: B. 3 Tit. 3. § 43,
Malloy, voli-fs p. $24, 329, 831: Strange’s Reports, vol. 2. p. 816. Graham
v; Burnett'y Vermon, vol. 2. p. 648, Speering v. Degrave 3 Douglas s Reports,
p- 101, Wilkins ‘against Carmichael,

- A majority of: the Court, on the general doctrine pleaded by the pursuers,

No, 2

and alsoi o ohe specisl ground, that Campbell, although he disapproved of the

purchase of 'the'cable,'did not see it returned to'the firnishers, < decerned in
« terms of the libel, and found the defender liable in expenses.” :

- After ma'fechimin'g days had expired, the defender presented a reclaiming
petition, in-which he stated, -as res noviter weniens ad notiians, that, Clark; soen
after he removed the cable from the veesel, told the pursuers, that he alone
was Alswerable for its phce; o M‘nch specxalty the defender craved that the
pxdgmeméhwld ‘be altered. .

<. Butthe petition was reiwseﬁ Wxthout ‘answers.

qrd din_laq,ZCullm.- o Act. Maccormick. Alt. Monﬁarhtr_y. B Cierk, Sincléir.
1806 May 15, WAsrson agam:t The BAN!: Qf Sco*rLANn.

IN 1792 tbe Govemor amd- Gampany o£ ﬂw.Banknf AScotland estabhshad
a branch of their bank at Brechin, and appointed Jamies Smith and Sons their
agents :at that -place, who had powers to transact.the ordinary husiness of the
Bank ; received money on the same terms as the Bank; kept cash-accounts,
and granted promissory-notes, bearing the usual rate of interest allowed at the
Bapk of Scotland, An office was opened at Brechin, where their business was
transacted, over the door of which, The Bank of Scotland’s iOffece was aflixed in
large characters. . -

- The receipts granted for meﬁey deposited in this - oﬂice, were filled up from
engravings, wpon bank paper, in'a uniform style, and were s:gned by James
Smith-and Sons, as agenits for the Bapk, A placard wes put up in the Bank.

office, stating the form in which bank-receipts were to be granted, and particu- -

larly; thas they were to be signed by James Smith dnd Son, as agents of the
Bank.- - But it-was alleged, that this placard was in such asitvation as nat to.be.
easily read by persous frequenting the Bank.' . :
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James Smith and Sons were engaged in a variety of mercantile speculations ;
and, with 3 view to facilitate these, they were in-the use to discount bills, and
receive deposites. of money upon their own account. They carried on money-
transactions in this way to a great extent, and by carrying:on these dealings in
the office of the Bank of Scotland ; by contrwmg to grant receipts in a form
closely resembling those of the Bank and by issuing promlssory-notes, bearing
the same rate of interest, they were enabled, from their situation as-agents, to
carry on money-transactions of which they reaped the profits themselves, and
with which the Bank had really no concern. Separate books were kept, in
which these private transactions were entered..  Neither the public not the Bank
were aware of this double character in which James Smith and Sons carried
on the business of banking ; and it was generally understood that their bank-
transactions were carried on entirely in the capacxty of agents for the Bank- of
Scotland.

James Watson, a baker in Brechin, had pecasion to place s€60 in the bank
and on deposmng the money, ‘received a receipt in the followmg terms: .. *

“ £60. - . Bank Office, Brec/zm, 251/1 Marcﬁ 1803,
¢ Received from Mr. James Watson, Breehin, Slxty pountls. Sterling, -at.his
¢ credit, bearing interest at the rate of three fier cent. on demand, or four per
“ cent. if not retired in six months. ' o
S | s Jas. SmITH & SoNs.”
Some time afterwards, James Smith and Sons stopped payment ; and in the
course of the investigation of their affairs, the Bank learned, for the first time,
the double capacity in which they had conducted their bank-transactions at
Brechin. They refused payment of all promissory-notes and receipts which
formed part of this private concern, and which were signed by James Smith
and Sons, without the desngnatxon of Agents for.the Bank. “

Watson raised an action against the Bank of .Scotland, for . payment of
the contents of this receipt, and the" Lord Ordinary took the "cause to report.
The pursuer. -

Pleaded : The bank of Scotland, by establishing a branch at Brechm, and
investing James Smith and -Sons with the ostensible’character of their agents,’
are responsible for their dealings with third parties, in so far as these are com-
prehended within the ordinary limits of bank-transactions. An agent is held
out by his constituents to the public as deserving their confidence; and they
are invited to.deal with him, on the faith that his constituents are answerable
for his dealings, - In every thing which relates to the Bank, he must be con-
sidered in the same light as the Bank itself, otherwise-the business of all the -
branches of the Bank would be at an end. The agent is as much the servant
of the Bank, as their cashier, tellers, or accountants, and the Bank are equally
responsible for the acts and deeds of the agents of country branches, as of-
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their servants at ‘Edinburgh.  Whoever; therefore, transacts bank-business with
the agent at any orie -6f the branches of the Bank of Scotland, enjoys the
same security as if he had transacted with the Bank, by whom these agents are
accredited.

~ The dgent may exceed the bounds of his trust, or may be gmlty of fraud to

his employers. ‘But it is the duty of the Bank to know the character of those
whom they’ employ in that capacity, and to demand such security as may in-
deminify thém for any loss which may arise from their ‘improper conduct. If
loss should arise by the fraud or misdemeanour of these agents, it is more rea.
sonable’ thai the ﬁank by whom they are selected, and for whose benefit these
brariches are lnsntu'ed should suffer, than individuals who place money in their
hands, i'elying on the public character with which' they are invested. Their
reSponsfbllity is'the same as that of 3 master for his’ servaiit, in the business for
‘which he is employed, who is liable to third parties, either quasi ex contractu,
on the footing of the maxim Qi facit per alium facit fier se, or quasi ex. delicto,
in as -much as he was to blame for empfoymg aperson as! his servant who could
_ aét in sach a manner. - :

“Yhhe the pursuer deposxted his money in the’ ‘belief that it was’ placed in the
Bank of Scotlahd, cannot admit of a doubt. It was deposited in their office,
inthé hands of thelr agent, ‘and on the same’ terms asthe Bank wera in use to
receiye money ; and although : the receipt does itot expressly bear the word
agmr, it has r%:e form and semblanice of a bank-receipt, is dated from the Bank-
office, and signed by their agent, who was not understood to carry on the bank-
mg—busmess in any other capacity. -

It may be very true, that the agent did not comply thh the instructions of
the Bank, “and that this recexpt is not signed exactly in the terms prescribed
by the Bank for signing their receipts. ' But it was nevertheless such a receipt
as a person of ordmary penetraﬁon thight have taken as a-bank receipt ; and
the pursuer, by receiving it, was fot gmlty of any ‘such negligeneé as to pre-
clude jhxs ciaxm fot recovermg hls money It was 1mpossxble for him to dwme
agent tatriéd: on the i)usmess of aprivate banker in their oﬂice at Brechm Had
he entered into’ ‘any” ofﬁer sort of transaction with Smith and-Soas in this office,
" he would have had “no claim agamst the' Bank, who were not to be presumed
to authorise them ; but as this was in the usual course of bank-business, the
Bank must He responsxble, upotl the common principles of the Iustitoria Actio ;
Kames’s Principles of Equlty, vol. 1. p. 63. Blackstone’s Com. B. 1. Chap. 14.
Piisley Bank aghmst Yelton and others, 28th February and 20th June, 1798
( not’ reported)

- Anstéred : Unasqmsque debet scire conditionem éjus cum quo contraﬁ:t. It was
thie busmess of the pursuer, before entrusting his- ‘money to James Smith and

Sons, to know whetherthese persons ‘had a general or only a limized commis- .

sion from the Bank of Scotland, and to take care that the voucher which he
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took was such as to be obligatery on the Bank. It was perfectly well known,
that the agents of the Bank acted under a limited commission, beyond she terms
of which their dealings were no more abligatory on the Bank than if they had
not been their agents at all.

James Smith and Sops had no powers to bind the Bauk, except on the ex-
press terms of their mandate. The,powers of every agent are limited by his

 commission. . Whoever transacts with him beyond these limits, transacts en-
 tirely on his own account. - The Bank gave no general powers to their agents

at Brechin to take in money on interest 3 but confined their powers in this
respect under express and positive restrictions, and prescribed a particular form
in which- their promissery-notes should be granted. And with the view of
communicating to the public the footing on. which they were to deal with their
agents, these instructions were pasted up in the office where thexr busmess was
transacted. In this placard, it was expressly stated, that the promlssory-notes
for which the Bank were responsible, must be Signed by their agents in that
capacity ; and if the pursuer, after this public i mnmatlon, chose to ladge his
money on a note signed by James Smith and Sons, in their private capacity,
he is not entitled to complain that he is deprived of the security of the Bank

T'hat these persons carried on the ba.nkmg-busmess in a double capacutyz isa
fact which the Bank assuredly did ‘not knew, because they would have immedi-

ately prevented it ; but which it is extremely probable that the inbabitants of

Brechin were aware of. But whether the pursuer knew it or not, if the Bank
gave no authority for the transaction ; if it was not made for behoof of the
Bank ; and if he does not hold the receipt of the Bank; but the receipt of a
pnvate party, it is not enough for him to say, that he believed he was transact-
ing with the Bank, unless he can shew that this belief was occasioned by some
culpable conduct on the part of the Bank, which is not pretended in the Present
case. If it were to be held that the Bank, after gwmg due intimation of the
extent of their agents’ commission, were nevertheless to be liable to repair the -
loss occasioned by persons forming an erroneous notion of the terms of the
commission, or to repair all other damage which their agents might occasion,

by acting contrary to their orders ; such a doctrine would not only be contrary

_to the established law with regard to mandate, but would in effect render it

impossible for the Bank to have agents at their different branches throughout
the country.

The Court, upon the report of the Lord Ordinary, (30th May 1805) ¢ sus-
¢ tained the defences, and assoilzied the defenders.”

Afterwards, however, upon advising a reclaiming petition, with answers, the
majority of the Court, considering that it would be of dangerous conséqlgence
tc the public, as well as contrary to the implied nature of such a business, if
banks were not answerable for the transactions at their known office, by the
clerks and servants employed by them in the common operations of banking,
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- alterad. this iterlacutory and found the Bank liable for, she cagtents Of }hme‘ No. 3.
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1807: “February 18,  Sommervair’s TRUSTEE, dgidindt Corz. © - :
No. 4.
CHA!:LES Henry Cou, chma-merghant in Eémburgﬁ shad ektensive deal- g:“m;“"ﬂ of
ings with eértaim manufactiipers i’ Staffordshire; atd ivay fer thie wse of having ofeg:(,:ﬂ?:t
hfs shipihéﬂts« made frém: the Poﬁ of Hall, Hiﬁ agémﬁ‘éﬁ tHate fpiwe reguhﬂy quired of a
intinated the shipments to'tiim ; which' was the 'tiore Weeasithry, fo'the farnfigh. PO °8°
ers of the gdods, living in die in‘tel'ﬁor of Engl‘md and‘?ﬁoé*kabwinngm fhe
shlpmems might take phace; ¢ould not'do'so themselvegact! =it e
~ James Sottrtiervail,; merciant i Liverpool; Wm%ﬁé’émp‘loye& in the
| cartyifig et applied 'td°CB¥e s’ dHow h;szgmgma;@mmw& ffom that
port in his Tesselss” 'oa%ﬂnghsai, Mlivement; st iidfrailioshadldbe cheap-
er than from “Hill. " Accordingly, for about a GWelverionth; it idipatents;
&mountingto five or six, ‘wers niide from L&vemsal’!"—’lv dd NSt AppEr) hiow-
‘éver,!thit SommervAl had Bivell HMicdtiatich o diy o Glesédhipuahs) ot 5 =
“The lad ‘Shipment” Wras ih‘@uguétf 1800, eonsishisig of: clitah, valied: at
£88: r¢5 54 and the vesbel whigh earried it”havn(fg» Haea wm&é& dtigenyia
very smill ‘part’ orﬂy of Ui chinw wid eaveds  Sombiervall-dind; previcis o
thifs, givéll v his coneerd'int the 'eari'yiﬁg tradegr*wtﬁaﬂhé éhiﬁashad wﬁ
sént by 1 vessel with which-Be Was nowise casineeredis 15:01c v Sovslor
2 ‘§Omemﬁ‘ hzﬁng ‘Beéome bankrupt,  the teustée on ddy estate b?blight«!n
aréﬁbn“agﬁnsf Coré for- the Yalance of an accountidarrgni:due toSotmmervail,
Core, among other objections, insisted on deduction of the above sum !of
#88. s, 4d as‘the ‘valitg of dve china lust, on the.sétorbof Sommervail having
negie'éted ta /sénd’ hid mtlitia’tfm of :thie ‘shipment, whichanight' have enabled
Lififi 10 ifvsire’s 'the legal ‘cansequence of whichwas, cliarSommewad was tobe
held the insurer himself; Garden; ‘No.:5:9p. 84885 .1itr..
“Qope having offeréd to proke; by Sommgrvail's: omh, uhé nature of’*thexr
, agieé?nem', ! lather deponed i ‘salsstance; «Thurche had-saticited Gore 't
‘Q&MGMWV&MW goalé he ntight gw:f}dm Edglarsd; s the ex?onse
<@ 4rbuts be'soticwliae: tesy dhan” seiding them by Hadlr ‘That no stipulation
"“v&i&“:ﬁ%ﬂe HelpHcing hny commiiskion or remuneratidnieo be bllowed the dé-
2 iRh zéféﬁri?g ‘o forwasding s#He defoitla’s vgeods; Hior @id he. bved
63 B



