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servation in
a disposition
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making part
of the inves-
titure, did
not consti-~
tute a real
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the lands.
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terminous heritor, but from the necéssity of his situation. The ground on
which the mutual gable stands is common, mutual, and indivisible ; and
therefore there is no rcom for the maxim, inedificatum cedit solo. The
gable, in fact, was the property of Wallace the builder, tilt paid for; and
till then he had a right to prevent Smlth or his tmstee, from usmg 1t or
adjecting to it any building. '

The Court altered ‘the interlocutor of ‘the’ LOrd Ordinary ; and found
the pursuer entitled to retain the price ‘or cost of erecting one half of the
gable in question ; and, on advising @ rec‘ia:mmg petition, and answers,
adhered, 215t June 1808.

. Lord Ordinary, Graig: Act. Geor Fot. Bell Alt. D. Dosgler et F. Horrotwar,
Agent Rich. Cleghorn & F. Qs. Brown. Clerk, Forrier. ,
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1808. Fune 22. WiLLiam MaRTIN dgainst JaneT Paterson.

On the 23d day of August 1483, }osepﬁv ‘Mhndéll. co;wéycd his moveable

funds to Messrs Gocdon and Goldie as trustees. He, likewise executed a

disposition of his landed property in favour of his nephew, William Joha-
ston, and his heirs, under burddh af the sum\ of, L. 80q, - payable to- his
trustees, to be applied in terms of the trust.. . After a narrative of .love and
favour, the disposition proceeds, « Likeas I, by these presents, with and un-
“ der the reservations, burdens, provisions, and. cenditions. under-written,
“ give, grant, alienate, and dispone from me, and all others my heirs -and
“ successors, after my decease, to and in favours.of the said William ]ohn‘
‘ ston, his heirs, executors, and; dlﬁpoﬂees whatsoever, absolutely and i-
“ redeemably, without any mapner-of reversion, rademption, and. regress,
“ All and Whole, &c.. In'which ldnds and -others above disponsd, L here-
“ by bind and oblige me, my heirs and successers, duly and validly to im-
¢ feft and seise the said Williash Johnston and his foresaids, with and un-
“ der the burdens, provisions and canditions after expressed.”

The first of these burdens and conditiods is thus expressed “ Prowdmg

¢ always, as it is hereby expréssly provided and declared, that the said

* William Johnston and his foresaids, by their acegptation, shall be bound
“ and obliged to make payment to Thomas Goldie of Craigmuie, commis-
“ sary of Dumfries, and John. Gordes; farmer at Newbridge, trustees
“ named and -appointed by me, of the*sum of L. 800 Sterling, to be by
“ them applied in terms of a trust-right and conveyance executed by me
“ in their favour, of even date with these presents, and that against the
“ term of Whitsunday or Martinmas that shall be one full year after my
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« decease, with interest thereof from the first term: of* Whatsuﬁday or Mar-

“ tinmas immediately subsequent to my decease, ‘until" péyment and a
« fifth part more of penalty in case of not due’and puhctual payment, as’

“ also to make payment to the persons after named of the yearly annuities
“ . under writtep, viz.” &c. " : .

After enumerating these annuities, it is provxdea ‘ahd - deelat‘éd 2do,",

¢ That these-presents are- .granted by me, with the fittlier burden “of the

¢ payment of the sum of L. 200 Sterling to each-of ‘the children lawfully

“ procreated ‘of the body 6f the said William ]o’Hnston survxvmg him.”

And it is further declated, * That the subjectsabove dxslaoned aré 1 foll of

¢ herrsh:p, execntry,’ o any otherthing which the said Willian' ]dhnston

“ qr his heirs can uiyweys. adk! by and’ tirough-my- decease, excepting so

¢ far as is provided in their favour by my said trust-nght and conveyance,
« underwhich bn‘tdéné pfbhs;bns, ‘and conditishs ehese presents dré’ grant-
¢t ed by nie, and to he accepted .of by the said ' Willtam johnston and hig
« foresaids, and no otherwise.” :

The preeept of sasine ordains fasine to be glven to the disponeée in-the
lands; © but always with afid°nder the burdens; provistons, and" conditions
« before specified, which are hereby appomted to be engrossed in the in-
« feftments to follow hereupon.”

© On this precept ‘infefiment’ aéém'&mgly folréwed in the person of le-
Tiam. Johnston, the disponee. -Fii-the sasine, the dxsposxtwn and precept in
thie terms and under-the burdens above mentioned, ate at large engrossed.
e Afid Thowas Kexr-in: ‘Daltorilidok, as bailie in that pait afbresaid; by

« virtue thereof, -and of 'thie office of bailiaty thereby cotfimitted to him,

« gave and delivered hevitable state- and ‘sasine, actual, veal, ¥nd corporal

« possession, of all'and whele- -the said- threc-pound land of ‘old extent of
o Bemgavéhﬁl gind Bengdiv, &ui bt with und’ under the sﬁtvxthd‘c antf pri=
-« yilege in Bavour sfahe puretaser of ‘Upper Dm‘ment ‘arid “the othier bur-
- 6 dens; previsions, ‘and’ conditions before specifiéd, to the' said William
« Johnstor, by delivering “to him of -earth and stone of -the g‘round of the
“ gaid- lands,’wnh all vttier necessary-and usual symbo}s LA

© Qeptain partial ; payments of the sums with which the (’hsposxtwﬁ was

burdened were made by Mr ]ohnston 5 but at his death there Tttﬂa‘i‘{m& :
balarice of L. 20 Sterlink, besides irteredt. ' e

- Previows to-hi death;’ 3. ¢H }bh’mton execu'eed two d‘te&s, by one of wﬁicb
he- granted to his: 'w:dow, Mrs Paterson, @ liferent over a certain part. of the
lands, in whichishe was: infeft pmprm maAibus 3 by the-other, he conveyed
‘s whiole preperey toi his eldéit son, tmdet thie Buider oF cettiin: pl‘ifvﬁwhs
to-his-ehildred; which weeé ddclarsll to beredl et ‘on tis: Iaiiﬂs. '

In the mean tlme, the pursuer, Martin, paxd -0 the baParrce dae to Mart-
&di’s tmsteesk ahd aétimt’éd' righ'e td t‘he deBt* ahd’ secumy held By thrm,.

i
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Having constituted the debt against Joseph Johunston the eldest son and heir
of William, he then led an adjudication, and brought an action of mails and.
duties against Johnston, his tenants, and Mrs Janet Paterson the widow, in-
sisting, that the sums contained in Mundell’s disposition to William John-
ston were real and preferable burdens. The Lord Ordinary (Craig) decern-
ed in terms of the libel. ‘ : '

The cause then came before the Court by petition and answers.

Argument of the defender. : :

- To realise a lien on lands, it is necessary that the burdens be directed
against the lands themselves, and not merely be imposed on the disponee.
Unless this be done, the appearance of such a debt in the investitures is in-
sufficient. See Bankton, B. 2. R 65 3, ; 19th ] uly 1780, Allan, No. 78.
p. 10265,

In numerous cases s1mxlar to the prescnt the mere spec:ﬁcatlon of the
burden has been found insufficient; 18th May 1792, Steuart against
Home, No. 11. p. 4649.

In the present instance, although the burden is specified, and declared to

be a condition of the disposition, yet it is no where declared to be a real
lien on the lands.

Argument of the pursuer. :

If the obligation was laid on Johnston and his heirs a]one, it is not real or
effectual against his onerous or rational deeds. If it is directed against the
lands, and rendered obligatory against onerous singular successors by enter-
ing regularly into the investiture, the pursuer must be preferred. That the
burden was meant to be real, is clear from the whole tenor of the deed.

In the dispositive clause, the lands themselves are disponed under the bur-
dens, reservations, &c. which necessarily infer a real burden. The obliga-
tion to infeft is qualified by a reference to these burdens. In a subsequent
part of the deed it is declared, that these presents are granted with the fur-
ther burden. There afterward follows a clause wherein it is declared, that
under these burdens, provisions, &c. these presents are granted by me, and to
be accepted by the said William jobnston, and no otherwise. This is the very
form of* expression pomted out by Erskine, B. 2. Tit. 3. § 49 to denote a
real burden. .

The law does not require any specific formula of Words, or any woces sig-
nate, to constitute a real burden. It is sufficient that there be an explicit
declaration of the disponer’s will, that it (shall be real, and that intimation
be made to the lieges by insertion in the investituré.. All this has been ac-
complished in the present instance, in the manner pointed out by Lord
Bankton as sufficient for the purpose, in the very passage which the defenders
have quoted in their support.

A majority of the Court differed in oplmon from the Lord Ordinary ; and
observed, that, without requiring any technical form of expression for the
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constitution of a real lien, it is necessary that the intention to xmpose a bur- NO 5.
den on land by reservation, should be expressed in the most explicit, precise, ‘
and perspicuous manner. In a clause by which onerous singular successors
are to be affected, there must be no room for ambiguity ; but the present
instance admits of a doubt; and, therefore, the obligation in favour of
" Mundell’s trustees ought not to be held as constltutmg a real burden in com-
petmon with Mrs Johnston’s infeftment. ’

The following interlocutor was pronounced, (4th March 1808,) “ The
¢ Lords having advised this petition, with the answers thereto, alter the in.
“ terlecutor reclaimed agamst ;. prefer the petitioner upon her infeftment
s produccd to the rents in question in the hands of the tenants, and decern ;
“ but find no expenses due; and supersede extract’ till the first sederunt
«day of May next.”

On advising a reclaxmmg petmon and answers, the Lords adhered, (22d
June 1808.)

~Lord Ordinarj, Craig. *Act. Geo Cranstoun. Alt. Rob, Corbet.
A. & W. Douglas, W. S. and H. F. Wylie, Agents. ~ Clerk, Pringle. .
J. W o Fac. Coll. No. 58. p. 217.
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