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was then the question whether these persons conld
intermarry. It was clear that they could not do
80 in Scotland. I do not, however, adopt the pro-
position which appeared to recommend itself to
the Lord Ordinary, that the Scotch law could not
recognise the Canadian marriage, even if Jawful in
Canada, on the ground established in Fenton v.
Livingstone. A marriage between them in Scot-
land would have been null, because Beattie’s name
was in the decree of divorce, and therefore the
parties came within the statutory provision. But
apart from that statute, I do not think a mar-
riage between adulterers (after the dissolution
of the prior marriage) either illegal or immoral
in the eye of the law of Scotland. As for
the Gretna marriage, it did not establish any-
thing except the fact of the elopement, and
that there was some reason for not being married
in Dumfries. The fact of the marriage ceremony
in Canada being established, the question arose,
Could that be a lawful marriage in Canada? As
to this, our knowledge must be derived from the
evidence of the Canadian lawyers. Mr Popham’s
evidence was very clear in the negative. The
other witness, Mr Mackay, was more fastidious in
giving his evidence. But he comes to substan-
tially the same result, only making great allow-
ance for the -ignorance of one party, and the
constitution thereby of a putative marriage valid
to certain effects in consequence of bona fides. Mr
Popham said a marriage between two who had
‘“‘knowingly ” committed adultery was bad. Mr
Mackay used the words ‘‘knowingly and wil-
fully.” I do not see that there is really any dis-
tinction between committing adultery ‘‘know-
ingly ” and committing it ‘‘knowingly and wil-
fully.” The question of fact whether Francis
Beattie did know that Jane Pringle was married
to another, was a thing to be proved by circum-
stantial evidence, and the case was a8 clear as
could well be—clear enough to have established a
criminal charge against Beattie if we were now
in the habit in Scotland of prosecuting adulterers
eriminally. The result is that the marriage in
Canada was invalid.

Lord CurrIEHILL concurred.

Lord DEeas also concurred, observing that it
was not mnecessary to decide the question that
would arise if the Canadian marriage had been
valid. That question was not solved by the prin-
ciple of Fenton ». Livingstone. Nor was it solved
by saying that such a marriage is contrary to
general morality or national policy, for we recog-
nise such a marriage, except when the party is
named in the decree of divorce. The question is
one which must be determined on much narrower
considerations.

Lord ARDMILLAN also concurred.

Agent for Pursuers—John Walls, 8.8.C.

Agent for Defender—John M ‘Cracken, 8.8.C.

Tuesday, Dec. 18.

SECOND DIVISION.

THE QUEEN v. BEATTIE.
Excise—License to Sell Beer by Retail—Trader—
Expenses. Held upon a case stated by the
Quarter Sessions of Perthshire, that, under
the Excise Acts, and particularly 6 Geo. IV.,
c. 81, sect. 26, the penalties to be imposed
upon persons selling beer without a license
were intended to apply to traders. Cireum-
stances in which that character held not

established. Question as to the mcaning of a
sale by retail under the Excise Acts. Held
not competent to award expenses in such
cases, ’

This was a case stated by the Quarter Sessions
of Perthshire for the opinion and dircction of the
Court of Session sitting as a Court of Exchequer.
The circumstances were shortly as follow :—An
information had been exhibited to the Justices of
the Peace of the district of Blairgowrie, upon 18th
August 1856, against the defendant, sctting forth
that he, within six calendar montha, to wit, upon
the 21st July preceding (then and there being “‘a -
person selling goods and commodities” for the
selling of which a license was required), did sell a
pint bottle of beer by retail to be drunk on the
preinises without taking out a license. The Jus-
tices, after evidence, convicted the defendant, and
fined him £12, 10s. Beattic appealed to the-
Quarter Sessions, when it was agreed that the
proof should be taken of new, the import of which
{(upon which the case fell to be decided), and the
question arising thereon for the determination of
the Court of Exchequer, were thus stated by the
Quarter Sessions :—

““The defendant keeps a temperance hotel in
Blairgowrie. He has accommodation for and
keeps lodgers.  On the day set forth in the infor-
mation, an excise officer, by instructions of him
superior officer, entered the defendant’s house. -,
He went into the commercial room, and asked
from the defendant’s wife a bottle of bitter beer
(in the absence of the defendant). The wife left
the room, and unknown to the officer of excise,
sent her servant to a trader in the neighbourhood
with threepence and an empty bottle, and wha
purchased a bottle of Bass’ ale or beer, and paid
for it threepence. The bottle was uncorked by the
wife, and given by her to the excise officer, who
asked what was to pay. The wife answered
threepence.  He then gave her sixpence in silver,
and got back threepence in copper money. The
officer, after drinking part of the beer, left the
defendant’s house.

¢ With these facts, three of the Justices held in
law that the facts proved amounted to a sale of
the beer by the defendant’s wife in his house, to
be drunk on the preémises, and therefore he had
contravened the statute, and was liable in the
penalty, and so were of opinion that the appeal
should be dismissed and the conviction confirmed.
The other three Justices were of opinion that the
facts proved did not in law amount to a sale by
the defendant’s wife to the excise officer, but that
she and the servant were only media of the sale be-
tween the trader and the excise officer, and there-
fore voted that the appeal be sustained and the
conviction quashed. The bench being thus equally
divided, the Justices present agreed to state the
facts of the case for the opinion and direction of
the Court of Session—Whether in law the proof,
as so set forth, warrants a conviction for contra-
vention of the revenue statutes ‘by a sale by re-
tail’ of the bottle of bitter beer to be drunk and
consumed on the premises.”

The LoRD ADVOCATE, the SoLICITOR-GENERAL,
and A. RurmerrurD, for the Crown, argued
in support of an affirmative answer to the ques-
tion, and referred to 7 and 8 Geo. IV., c. 53, sec.
84; 6 Geo. 1V., c. 81, sec. 26; 24 and 25 Vict.,
¢. 91, sec. 12 ; 4and 5 William I'V., c. 85, sec. 19 ;
and to the Queen ». Gilroys, 4 Macpherson, 656.

R. V. CampBeLL (with him Fraser) for. the
defendant, argued in support of a negative answer
to the question, and referred to 25 and 26 Vict.,
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c. 35, sec. 17 ; The King v. Buckle, 4 East’s Re-
ports, 346 ; and Smith and Others v. Mawhood,
26th June 1845, 15 Law Journal, Exch. 149.

The 26th section of the Act of 6 Geo. IV., cap.
81, under which the proceedings in this case fell,
is partly as follows—* That if any person or per-
sons shall make or manufacture, deal in, retail,
or gell any goods or commodities hereinafter men-
tioned, for the making or manufacturing, or deal-
ing in, retailing, or selling of which goods or com-
modities, or for the exercising or carrying on of
which trade or business a license is required by
this Act, without taking out such license as is in
that behalf required, he, she, or they shall, for
every such offence respectively, forfeit and lose the
respective penalty thereupon imposed, as herein-
after follows, that is to say,”

and inter alios,

“ Every manufacturer of tobacco or snuff so
offending shall forfeit and lose £200.” .

“Every person -who shall sell beer, cider, or
perry by retail to be drank or consumed in his or
her or their house or premises” . shall
forfeit and lose the sum of £50.”

The 2d section of the Act provides for the
duties to be paid for a license to scll beer, &e., in
this way—

‘¢ For and upon every excise license to be taken

t by any maker, manufacturer, trader, dealer,

ﬂltailer, or person hereinafter mentioned,” &c.,
and inter alios,

“ Every person who shall be duly authorised to
keep a common inn, alehouse, or victualling house,
and who shall sell beer, cider, or perry by retail
to be drank or consumed in his, her, or their pre-
mises,” &c., giving the duties exigible under differ-
ent circumstances..

The Crown maintained that the defendant
shonld have taken out a license under this section.

At advising,

Lorp Justice-CLERK—The object of the infor-
mation in this case is to enforce the provision of
the 6th of Geo. IV., requiring every person who

_shall be duly authorised by the Justices of the
Peace to keep a common inn, ale-house, or victual-
ling house, and who shall sell beer, cider, or perry
by retail to be drunk on the premises to take out
a license. The penalties are imposed to enforce
this provision. 1f the case for the prosecution is
well-founded here, we must assume that the de-
fender should have taken out such a license as
would have enabled him to sell by retail these
.+ drinks to be consumed on the premijses. Now, the
enactment of a penalty may vary very much in its
terms. The statute might say—If any one sells
beer under a certain amount he shall be deemed a
retailer of beer, and shall forfeit a penalty of £50
for not taking out a lcense; and had the statute
been so expressed there could be no doubt that
this prosecution would have been well-founded. On
the other hand, the statute. with the same object
in view, might have run in the following terms—
If any one who is a retailer of beer within his own
remises does nmot take out a license, and sells
Eeer by retail to be drunk on his premises, he shall
incur a certain penalty. Now, the question is,
which of these two things does_the statute enact
in its 26th section? If the former, the prosecu-
tion in the present case must be sustained ; if the
latter, I think it cannot. The way in which I
read this section is this: it says that if any one
shall make, deal in, retail, or sell any goods here-
inafter mentioned, or shall carry on any trade or
business hereinafter mentioned, for the making,

&e., of any such goods, he shall incur a pezalty if
he has not taken out the appropriate license. The
statute then goes on to describe the persons who
must take out the license, and to impose a penalty
on each kind of trade or business intended to be
included under the provisions of the Act. Thus,
for example, manufacturers of tobacco or snuff so
offending shall forfeit £200. Now, what does that.
mean? It means that if a manufacturer of tobacco
or snuff shall make or manufacture any such
tobacco or snuff without a license, he shall forfeit
£200. Nothing can be plainer than that. It
means that you must allege and prove that a pe:-
son who is a manufacturer of tobacco or snuff did

. manufacture such goods without having taken out

a license. It is not sufficient that .there be an
igolated act of manufacturc by some person not
answering the particular deseription ; the act must
be done by a person exercising the trade of a manu-
facturer of tobacce or snuff and without having
taken out a license. Onc act of making the
article, alleged and proved, is, no doubt, sufficient
for the conviction of a manufacturer of tobac:o,
but then you must, at the same time, establish the
character of the offender, namely, that he is a
manufacturer of tobacco. I take the case of a
manufacturer of tobacco because it is simpler than
the one we are dealing with. The form of expres-
sion in the statute, as applicable to the present
case, i3 somewhat different, arising very much
from the nature of the trade. It runs thus:—
Every person who shall sell beer, or cider, or perry
by retail to be drunk or consumed on the premises.
Now, at first sight, it looks as if it meant that
every person whatever who shall, on any single
occasion, sell a bottle of beer to be drunk on the
premises was intended to be included in thisdescrip-
tion ; but that, I apprehend, is not so. The true
construction of that part of the clause is that it is
intended to describe the same parties who are
ordered by the 2d section of the statute to take
out licenses ; and this portion of the 26th section
describes, therefore, a trader or dealer whom the
statute is there contemplating, and against whom
the penalty is enacted. Now, what is it that is
intended to infer the incurring of this penalty ? It
is, that a person who is a seller of beer by retail to
De drunk on the premises has, upon some particular
occasion, sold beer by retail to be drunk on the pre-
mises without having taken out the proper license.
The way in which the information is laid in the
present case confirms me in this constraction of
the statute, for it alleges—*‘ That within six
calendar months past, &c., . . . . without takinz
out such licensc as in that behalf was and ia
required by the statute,” &c. Now, observe that
if all that is intended to be alleged here is that
David Beattie, no matter what his trade might be,
did wpon a certain occasion sell a pint of beer biy
retail to be consumed on his premises, without
having taken out a license, all thatis eontamne i
within parenthesis in this information is mere su -
plusage.  But it is impossible to read it so, for it
is the very thing contemplated in that part of tlo
26th section of the statute whieh describes the
kind of persons by whomn the penalty is to be
incarred. )

Now, if this be the true view of the ground on
which the penalty must rest, what are the facts
of the present case. They are very short and
simple. A person enters the Temperance Hotel
kept by the defender—it is of no consequence
whether he was an excise officer or not—and asks
for a bottle of beer. Then the special case says
that the defender’s wife, who received this ardes
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““left the room, and unknown, &c., . . . . left
the defendant’s house.”

Now, there is strong reason for saying that there
were here two sales, for the defender’s wife em-
ployed her servant to go to the neighbuuring pub-
lic "house, and there to buy a bottle of beer and
Lring it home; and she may be said, I think,
according to strict legal principle, to have sold it
over again to her customer. But then the ques-
tion comnes to be—Is that an act of retailing beer
to be consumed on the defender’s premises, by a
person falling within the description of the statute,
as a person occupied in selling such commodities ?
For aught that appears on the face of this special

cage, there never was another bottle of beer, cider, -

or perry consumed on these premises before or
since ; and while it requires no more than a single
act of selling to subject a party in a penalty if the
seller come otherwise under the description of the
statute, it would never do, according to the con-
struction of the statute which appears to me to
be the true one, to hold that any one, by commit-
ting this isolated act of sale, may incur the penalty.
Tt 1s not intended that every one should take out
a license, but only that those who are engaged in
the retailing of beer to be drunk on the premises
should do so.

My view, therefore, i3, that the defender does
not come within the description of persons intended
by the statute to be subject to the penalty, and,
upon that ground, I am for instructing the Quarter
Sessions that this conviction cannot be sustained.

I do not think it necessary to go into the gues-
tion whether we have here ‘‘a sale by retail.” 1
think it very doubtful whether we have, because
retail, according to its ordinary signification in the
English language, undoubtedly means the dealing
out in small quantities of a commodity of which
the seller has a stock; but it may be contended
with some show of reason that in the Excise
statutes the word ‘‘retail ” is used chiefly to dis-
tinguish between a sale of a large quantity of a
commodity and of a small quantity ; and I therefore
prefer to rest my judgment upon the ground that I
have already indicated, which, I think, is a fair,
reasonable, and proper construction of the statute.

Lord Cowan—I concur with your Lordship’s
judgment, but in doing so I must be clearly
understood - as concurring only because of the
peculiar case with which we have to deal. Idon't
think it necessary for the Crown, in such a prose-
cution as this, to prove by evidence in express
terms that the offender is a dealer in the particular
thing which, contrary to the statute, he sold by
retail. I hesitate to say that that must be proved
by the Crown by express evidence. But I think the
facts set forth must be such as, by necessary, or at
least legitimate implication, lead to the conclusion
that the party alleged to have infringed the statute
was a dealer in these articles. The facts do not
entitle me legitimately to infer this in the present
case. It would, 1 think, be a violent inference
from the facts stated. But I think that in a dif-
ferent state of facts, and without express proof, it
might be legally inferred that the party infringing
the statute was truly to be dealt with as a dealer
of the kind described in the 2d section of the Act.

Lord Benno.ME—Had our opinion depended on
the exact point which caused three of the Justices
to differ from their brethren in regard to this con-
viction, I should have been inclined not to concur
in that view, for I think there were two sales here.
But T think the view which your Lordship has
adopted is a correct one upon the special circam-
stances set out in this case, for I agree with Lord

Cowan, that if a case of simple sale by retail had
been made out without anything to infer that it
was an isolated instance, but with the ordinary
circumstances which would lead one to suppose
that it was a mere instance of the trade which the
party was carrying on, I should hold that the con-
viction was good. But the circumstances here are
special, and lead me to infer that there was no
evidence that this act was done in prosecution of
a trade. In the first place, this was a temperance
hotel, with no profession of having alicense ; and,
in the second ps)ace, the bottle of beer was asked
for and the woman sent out for it without any in-
tention of making profit by it, but merely to ac-
commodate the customer. I think that in these cir-
cumstances we are entitled to hold that the Crown
has not made out that this was such an act of sale
as would lead to the inference that it was an in-
stance of the party’s trade. It was said that this
was to be condemned, because some lenefit might
arise to the house from so accommodating a
customer, and had there been an habitual exercise
of such accommodation, I do not know what the
inference might have been ; but we have nothing
of that kind.” This is the only one, and in a case
of this kind I think it requires more than one in-
stance to take it out of the category of a special
case in which the party was not following hig
usual trade, but was going out of his way to ac-
commodate a customer. Upon these grounds I
think that this conviction cannot stand.

Lord NEavEs—I am of the same opinion. 1
think it is a very clear case. It was suggested
that the question was narrowed by the views
taken by the Justices, but I do not think that is
s0. The question is not whether I agree with one
set of Justices or another ; it is, whether in law the
proof *‘ warrants a conviction for contravention of
the revenue statutes by a sale by retail of the
bottle of bitter beer to be drunk and consumed on
the premises.” Now, I humbly think it was not
such a sale. The person who drew this informa-
tion evidently understood what it was incumbent
on him to prove, because the passage of the narra-
tive within parenthesis is manifestly a setting
forth, as necessary to the relevancy of the com-
plaint, and as a thing undertaken to be proved,
of the possession by Beattie of a certain charac-
ter which gives a colour to the whole of what
takes place afterwards. “‘Then and there being
a person selling” just means that he is a person
occupying that status and position, and it is that
which gives the gravamen to the act. That is
set forth and must be proved either directly or by
inference. But here there is no direct proof that
he trafficked in thege commodities. Nor is there
any proof of what might have overcome the
presumption arising from this being a temperance
hotel—mamely, that there was any stock of beer
on the premises? The inference here is that he
had no beer to sell, and that he had to get it pro
re nata from an adjoining house. Then we have
the utter absence of profit, which is a very mate-
rial circwmstance, for what presumption can therc
be that a man carries on a trade of buying and
selling for the same price. It is not as if the per-
son for whom the beer was got had a running ac-
count, showing that the thing was systematic.
As far as appears this was an isolated act.

I daresay it is fair enough to say that there
were two sales here. At the same time very little
would make a difference, because it is quite a mis-
take to say that there cannot be a sale unless the
parties know each other as buyer and seller. There
may be an undisclosed principal and an undis-
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closed seller, and if a mandate were given to an in-
termediate person that would be a sale. Probably
that was not the case here, as it appears to be part of
the duty of excise officers to give parties an oppor-
tunity of breaking the law, and the presumption
therefore is that the officer did not mean that the
transaction should have a legal appearance. Now
I do not think that these circumstances bring
David Beattie under the description of *‘a person
then and there selling.” I cannot overlook the
fact that the transaction took place through the
defender’s wife. It does not appear that she had
liquor under her charge. With reference to the
word ‘‘retail,” T do not think it necessary to go
into that matter. But I am not moved by
the statutes, as they describe persons who make
habitual sales, and only prescribe the limit that
shall distinguish the dealer in large and small
quantities. - They do not give the idea that they
contemplate an isolated act. We are told that it
was proper to bring this temperance hotel under
the regulations that other hotels are subject to, for
the good of the community, I suppose. I rather
think that we are sitting here in exchequer, with
a view to the revenue of the Crown, and that in
this case morality and public welfare is not what
we have to deal with, and I don’t think that this
case comes before us so as to make a strong appeal
to our moral sympathies.

The Court therefore returned their opinion, and
gave direction to the effect that the facts did not
warrant a conviction, and that the conviction by
the Justice of Peace Court at Blairgowrie ought to
be quashed.

FraskR, for the defendant, asked expenses, and
referred to Quarter Sessions of Perth v. Anderson,
18th Dec. 1861, 24 D. 221 ; the Queen ». Gilroys,
4 Macph. 656, and 18 and 19 Vict., cap. 90, secs.
1 and 2.

The LorD ADVoCATE was heard in answer, and
referred to White v. Simpson, 28th Nov. 1862, 1
Macph. p. 72

The Court refused to award expenses, Their
Lordships thought it fixed by the cases of White
and Gilroy that the Justices conld not give ex-
penses in such matters ; that what was before the
Court was merely a consultation by the Justices,
and not a cause ; and that it wasnot competent to
award expenses.

Agent for the Crown—The Solicitor of Inland
Revenue. .

Agent for Defendant—John Galletly, S.8.C.

Wednesday, Dec. 19.

SECOND DIVISION.

THOMAS v. THOMSON.

Bankruptcy— Fraud at common law and under Sta-
tute 1621, c. 18, and relative Issues—New T'rial.
A cautioner for the due execution of a build-
ing contract, who had taken no security from
his principal, made advances to the principal
during the progress of the confract to an
extent exceeding the value of securities
afterwards taken. Held, at common law,
that, after the principal was insolvent, the
cautioner was not entitled to take securities
from the principal for relief from his ad-
vances, past or future, under the cautionary
obligation, but that under the statute the
securities were not granted without true, just,
and necessary cause. Verdict of jury on
common law issues sustained, but set aside on
the issues under the statute.

This was an action of reduction instituted by
James Thomas, trustee for the creditors of the
late Dav'd Robertson, builder, Dundee, appointed
in a process of cessio bonorum at Robertson’s
instance against his creditors, and also himself a
creditor of David Robertson, against William
Thomson, clothier in Dundee. It was sought to
set aside two dispositions of house property in
Dundee granted by David Robertson in favour of
the defender on 20th January 1854, with the in-
feftments following on them and a promissory
note for £5717, 3s. 1d., granted by Robertson to
Thomson on 17th February 1858. The action
arose out of the following circumstances :—

In 1851 or 1852 the corporation of the Dundee
Infirmary resolved to erect a new infirmary, and
the tender of David Robertson to execute the
whole work for £9080 was accepted. The con-
tract for the erection of the infirmary was dated
7th May 1852, and under it the defender, who was
brother-in-law of Robertson, became cautioner for
the due execution of the works. At the time of
entering into the contract no security was stipu-
lated for by Thomson, or granted to him. The
work was commenced soon after the date of the
contract, but before the end of 1852 Robertson
found himself unable to go on with it without
assistance, and was obliged to apply to the
defender for pecuniary aid. The defender made
advances to him from time to time, and he avers
that at 20th January 1854, the date of the disposi-
tions under reduction, these amounted to above
£2000. The consideration mentioned in the dis-
positions is £1600, but it was admitted by the
defender at the trial that though the dispositions
were ex facie absolute, they were truly intended
only ag securities. It was further alleged by the
defender, that after giving credit for the sum of
£1600, the amount of his advances as.at 17th Feb-
ruary 1858 (the date of the promissory note), was
£35717, 3s. 1d. .

1t appeared that unless certain allowances for
extra work were made, the contract would be
a losing one. The claims for these allowances
were ultimately referred to Mr James Leslie, C.E,,
Edinburgh. Under this reference Robertson and
the defender together gave in a claim for about
£7000, but the sum allowed by Leslie only
amounted to between £1600 and £1700, and from
this time Robertson was undoubtedly insolvent,
his solvency having all along depended on his
receiving a sum approaching the amount of his
claim for extra work, the infirmary having cost
him in all about £13,394. .

The present action was raised in 1864, and was
founded on allegations that the defender’s infeft-
ments and promissory note were fraudulently
granted both under the Act 1621, c. 18, :g.nd at
common law, The issues adjusted for trial are
printed ante, vol. ii., p. 252.

The trial took place in June last, before the
Lord Justice-Clerk and a jury, and resulted in an
unanimous verdict in favour of the pursuer on all
the issues.

The defender now moved to have the verdicy
set aside as contrary to evidence ; and a rule hay-
ing been obtained, parties were heard thereon,

SoLICITOR-GENERAL and BALFOUR, for the pur-
suer.

Youne and Wartson, for the defender.

At advising,

Lord Cowax—The defender’s motion for a new
trial is supported on the ground that the verdict is
contrary to evidence ; that the jury had not evi-
dence before them to justify them in arriving at



